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CRITICAL LEGAL STUDIES

Critical legal studies (C.L.S.) burst on the scene in the United States in
the late 1970s with a series of conferences. It grew out of a dissatisfaction
with current legal scholarship. It is more a ferment than a movement with
those who identify as “crits” a diverse group perhaps united only by their
commitment to a more egalitarian society. Off-shoots are critical race
theory, the Lat-Crit movement and other examples of outsider jur-
isprudence, such as “queer jurisprudence”.’

Like realism, with which it is often compared, it is sceptical of ortho-
doxy.? It builds upon insights from social and critical philosophy, literary
theory and elsewhere. It draws on the radical political culture of the 1960s
generation. It ““asserts the inescapability of commitment and rejects the
aspirations of the preceding intellectual climate’s search for value neu-
trality.”* There is a shared concern with the “politics of law.”> In one
sense it is a continuation of the Realists’ project.® but its objectives are
much wider. The Realists were firmly within the camp of liberalism: the
C.L.S. movement is more radical an attempt to escape the “crippling
choice””’ between liberalism and Marxism. Like the Realists C.L.S. rejects
formalism,® but the Realists saw legal reasoning as autonomous or dis-
tinct and C.L.S. scholars certainly reject the enterprise of presenting a
value-free model of law. A major difference between critical and ortho-
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dox (including for these purposes Realist) legal thought jis then that,
though the latter rejects formalism, it maintains the existence of a viable
distinction between legal reasoning and political debate. Critical legal
thought does not countenance this distinction. Crits believe there is no
distinctive mode of legal reasoning. Law is politics. It does not have an
existence outside of ideological battles within society.”

CriTicaAL LEGAL STUDIES AND LIBERALISM’S CONTRADICTIONS

A central thrust of C.L.S.’s attack is against legal liberalism, a tradition
they associate not just with the positivism of Hart, Kelsen and Raz but
also with the writings of Dworkin, Rawls, Nozick, Finnis, Fuller and
much else besides. What do the Crits object to in legal liberalism?

According to Mark Kelman (whose 4 Guide to Critical Legal Studies™®
is probably the best introduction to the subject), liberalism in the eyes of
Crits is “a system of thought that is simultaneously beset by internal
contradiction ... and by systematic repression of the presence of these
contradictions.”!! There are, he claims, three central contradictions: (i)
that between “a commitment to mechanically applicable rules as the
appropriate form for resolving disputes ... and a commitment to situa-
tion-sensitive, ad hoc standards,”'%: (i1) “‘the contradiction between a
commitment to the traditional liberal notion that values or desires are
arbitrary, subjective, individual and individuating while facts or reason
are objective and universal and a commitment to the ideal that we can
know social and ethical truths objectively ... or to the hope that one can
transcend the wusual distinction between subjective and objective in
seeking moral truth™'?; (iii) “the contradiction between a commitment to
an intentionalistic discourse, in which all human action is seen as the
product of a self-determining individual will, and determinist discourse,
in which the activity of nominal subjects merits neither respect nor
condemnation because it is simply deemed the expected outcome of ex-
isting structures.”'*

The implications of each of these contradictions may be examined
further by concentrating on some leading C.L.S. essays. The first con-
tradiction regarding rules and standards may be illustrated by reference
to the leading C.L.S. thinker, Duncan Kennedy. His “Form and Sub-
stance in Private Law Adjudication” is unquestionably one of the seminal
pieces of C.L.S. literature.'® Central to this article is the question: what
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degree of formal realizability should legal norms have? He explains it
thus:

“The extreme of formal realizability is a directive to an official that requires
him to respond to the presence together of each of a list of easily distinguishable
factual aspects of a situation by intervening in a determinate way. Ihering used
the determination of legal capacity by sole reference to age as a prime elemple
of a formally realizable definition of liability.'® ... At the opposite pole from a
formally_realizable rule is a standard. ... A standard refers directly to one of the
substantive objectives of the legal order. Some examples are good faith, due
care, unconscionability, unjust enrichment, and reasonableness.””!’

The problem of form derives from the belief that there are good rea-
sons for thinking that it is better for legal norms to have a higher degree
of formal realizability (that is, to be cast as rules). There are, however,
good counter-reasons for believing that they are better cast as standards.
The virtues of the rule form are that it confines official discretion'® and
that it provides citizens with a clear advance warning of the circum-
stances in which public power may be deployed, thus giving them both
choice and security.' But the rule form also has its vices. If the age
example is used, then that protecting minors from improvident contracts
can be seen to protect those who are as mature as adults and therefore do
not need protection and to fail to protect those chronologically of age
Who lack the maturity to make rational decisions. The rule is there to
implement a substantive purpose, but it does not always succeed. The
virtues and vices of standards are a mirror image of those of rules. The
choice could therefore be said to come down to a question of which form
most effectively carries out the substantive purpose. This would ask an
empirical question.”® No doubt this is the conventional approach to the
dilemma. But it is not Kennedy’s.

. For Kennedy the two positions (pro-rules and pro-standards) are “an
invitation to choose between sets of values and visions of the universe.”?'
The formal arguments about the use of rules or standards is thus related
to substantive ideals about the proper ordering of society. The jur-
isprudential position that favours rules is linked with one substantive
ethical view (individualism): the Jjurisprudential view that favours stan-
dards with another (altruism). Individualism is bracketed with liberalism
and the belief that all values are subjective: altruism with collectivism and
the belief that justice consists of order directed to the achievement of
shared ends. The pre-Civil War period was characterised, Kennedy ar-
gues, by altruism, to be succeeded in the classical period by in-

See glso J. Boyle, Critical Legal Studies (1992), p.XIX. (The U.S. Constitution says the
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dividualism.” The modern era is an age of contradiction: though it is
dominated by considerations of morality and policy, the conflict between
individualism and altruism remains. The judge is thus constantly pre-
sented with a political choice. The modern jurist has contradictory pulls:

“The explanation of the sticking points of the modern individualist and altruist
is that both believe quite firmly in both of these sets of premises, in spite of the
fact that they are radically contradictory. The altruist critique of liberalism
rings true for the individualist who no longer believes in the possibility of
generating concepts that will in turn generate rules defining a just social order.
The liberal critique of anarchy or collectivism rings true for the altruist. who
acknowledges after all we have not overcome the fundamental dichotomy of
subject and object. So long as others are, to some degree, independent and
unknowable beings, the slogan of shared values carries a real thrust of a tyr-
anny more oppressive than alienation in an at least somewhat altruistic liberal

2323
state.” ™

Kennedy’s dichotomy can be over-emphasised and, as a result, mis-
interpreted. As Kelman points out,”* he is not saying that individualists
will inevitably favour the rule form for any legal norm and altruists the
standard form. He would not, and should not, subscribe to a claim about
human social life that asserts something to be inevitable. And, secondly,
Kennedy himself gives examples of rule-like norms that have been con-
sistently promoted by those holding altruistic principles, for example
progressive income tax laws and standards that can promote individualist
values, such as, the negligence standard. Kelman suggests that Kennedy
be interpreted as positing an “‘aesthetic” connection between form and
substance.” He states “the rule form may always tend to appeal to the
substantive individualist because its formal virtues match up aestethically
with the virtues he is inclined to admire.”*® But, as Altman argues,”’ this
will not do. What is the aesthetic connection, if any, between the rule
form with its doctrine of fair opportunity and the individualist virtue, as
Kennedy conceives it, of self-reliance? The connection may be logical: it is
difficult to see any aesthetic link. Altman believes that the best inter-
pretation of “Form and Substance™ construes Kennedy “as postulating
the relatively modest logical connections between form and substance.
Individualism provides general but feasible reasons for choosing rules
over standards, while altruism provides general but defeasible reasons for
choosing the opposite.”*®

But, it may well be asked, whether at root the Kennedy critique of the
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first contradiction of liberalism stands up to critical examination. The
model of liberalism attacked has a straw-man feel about it. It is sig-
nificant, for example, that the work of Neil MacCormick is ignored by
Kennedy, Kelman and Altman. But a reading of this opens up a more
sophisticated picture of liberal legalism than the over-rigid dichotomy
and their supposedly ethical associations depicted here.”” Are rules and
standards really in polar opposition? Or is MacCormick not right to
indicate that “it takes a rule to make a standard legal,” and “may take a
standard to make a rule satisfactorily workable?”*® Can rules be inter-
preted without standards? Are all rules alike and ““mechanically applic-
able?” The “two’ in the “two witnesses for a will” rule®' requires nothing
more than the ability to count, but what is a witness depends on a va-
luation of the importance to be attached to considerations like sight and
hearing and these require judgement and interpretation. Indeterminacy
becomes more apparent when one takes a rule like that which lays down
that in matters relating to a child’s upbringing the child’s welfare is
paramount.®” This “rule” has to be seen as a concretisation of standards
(the residential status quo is good™ and should be favoured), presump-
tions and assumptions (babies need mothers,** older boys fathers) and all
sorts of values (discipline is good for children,* the tenets of Scientology
bad).*® It is difficult to imagine any rule requiring judicial interpretation
which is so determinate that its proper application is decidable without
regard to background standards or values. Of course, the premise un-
derlying the critique of liberalism is that legalism itself is necessarily bad,
but MacCormick for one is unhappy with its designation as a vice, rather
than a virtue.>’

The second of liberalism’s contradictions—the facts-values distinction,
the reason-desire separation, Kelman illustrates by reference to Unger’s
Knowledge and Politics,*® perhaps the seminal early C.L.S. work, and to
the writing of Heller.*” In a nutshell the problem is identified as liberal-
ism’s positivist method failing to meet its normative needs, the difficulties
it confronts when applying empirical methodology to human desire.*’
“Since there is no objective good, only preference satisfaction has any
claim; thus good social systems simply accurately aggregate private

* See his Legal Reasoning and Legal Theory (1978), many of the essays in Legal Rights and
Social Democracy and “The Ethics of Legalism” in (1989) 2 Ratio Juris. 184. See also
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New Directions in Legal Theory (A. Norrie ed., 1993), p. 142.
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preferences (for example through markets and voting sy§tems).”41 In
earlier chapters we have seen how utilitarians and economists tackle this:
utilitarians** by claiming that we are morally bound to seek the max-
imisation of utility—we don’t simply desire to do so; the economists*’ by
avoiding the problem. Yet, as Kelman says, most liberals would find the
Coasean™** description of our practices quite inadequate. Do women have
the right not to be raped only because it is “society’s facrual judgment™*
that they would probably purchase the right from would-be rapists were
it assigned to them in the first place?*® But. exponents of C.L.S. would
contend, values are not merely matters of taste. Rather, they can be
considered as universal maxims to govern human relationships, practices
and laws.

The third contradiction invokes the long-standing conflict between free
will and determinism. Liberal discourse is said to privilege intentionalist
discourse (which pictures human action in phenomenological, forward-
looking, free-will-oriented terms), just as it privileges a commitment to
the Rule of Law, individualism and value subjectivity.*’ Determinist
discourse, by contrast, pictures conduct in backward-looking, amoral
terms, with conduct simply a last event in a chain of connected events so
pre-determined as to merit neither respect nor condemnation. Kelman
illustrates this by reference (but no exclusively so) to the criminal law.*®
He shows through a series of examples the ways in which orthodox
criminal law, premised on liberalism and therefore on free will, often uses
determinist discourse.

In Kelman’s Stanford article, he examines the importance to criminal
law of the stage that precedes legal analysis. He argues that “legal ar-
gument has two phases: interpretive construction and rational rhetori-
cism, and that the former, a vital step which undercuts the authority of
the latter, goes virtually unexamined.”* An example is that the result of a
case may depend on whether the defendant’s act is set'in a broad or
narrow time-frame. The issue has come to a head with a series of cases
where battered women have murdered their husbands and the scope of
the provocation defence has been tested.>® If a broad time-frame is used,
she may have defences of provocation, even self-defence: in a narrow
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time-frame she has committed murder. There is no meta-theory to tel] ug
which is the appropriate time-frame; the decision accordingly is ““ara-
tional”.*! Kelman argues that this interpretive construction hidés the fact
thaj[ 'the criminal law is taking a political, and perhaps also a moral
decision—to take an intentionalist (free will) or determinist view of thé
defendant. He writes:

"Of?en, cqnduct is deemed involuntary (or determined) rather than freely willed
(or intentional) because we do not consider the defendant’s earlier décisions
that may have put him in the position of apparent choicelessness. Converse]

conduct that could have been viewed as freely willed or voluntary if we looke}g
only at the precise moment of the criminal incident is sometimes deermed in-
voluntary because we open up the time frame to look at prior events that seem
to compel or determine the defendant’s conduct at the time of the incident. The
use of “time-framing™ as interpretive merhod blocks the perception that in-
tentionalist or 'determinisl issues could be substantively at stake. If one has
somehow convinced oneself that the narrow time-framed focus is the appro-
priate fechnique for interpreting criminal law material, there is simply no
background data one can use. either to provide the grist for a detern{im’st

acc?311’}<7or to locate a prior sphere of choice in a seeminely constricted
world.”>* o

Nor, he points out, is this limited to “hard cases”’, because narrow

time-framing “fends out” the possibility of undertaking determinist
analyses.>?

RULES AND REASONING

As noted already, one characteristic of C.L.S. is its rejection of formal-
ism. Formalism has tended to be the fall back position of liberal legal
thmkmg when forced to confront the question: how can a legal system
give the kinds of neutral decisions expected of it. Formalists, as C.L.S.
char.acteris.e them,”* circumvent this problem by insisting that t’he jud.ge is
not imposing his values (or anyone else’s) but merely interpreting the
words of the law. Hart, by separating ““core” and “penumbra’>® could be
taken to admit the problem by his concession that the Jjudge had to have
recourse to discretion in interpreting the “penumbra” of legal rules.
Fuller’s response®®*—that Judges were to seek out the purpose bghind the
rule~—does not satisfy Crits any more because, they argue, that “pur-
pose” Is equally indeterminate. Who knows what Parliament (or Con-

: Per J. Bovle, op.cit., n. 16, p. XXVII.
\: Op. cit., n. 49, p. 594.
The analysis pursued here may be equally applicable in other areas of legal doctrine (tort
and divorce being the most obvious examples).
See, e.g. R. Unger, Knowledge and Politics (1975), pp. 83-103.
See The Concept of Law (1994), pp. 124-136; 71 Harvard L.Rev. 593 and ante, 367. And
.. see F. Cohen (1935) 35 Columbia L.Rev. 809 for an early (Realist) critique of this view.
¢ 71 Harvard L.Rev.630 (1958) and ante, 370.
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gress) intends?>’ Nor, they would argue, does Dworkin satisfactorily
answer this question.®

In the C.L.S. view, formalism relies on a new kind of essentialism—the

belief that there are essential meanings to words. But one theme in C.L.S.
writing 1s to connect adjudication to legislation and to ask the same
questions about the legitimacy of the exercise of state power in relation to
judicial activity as has been asked for millennia about the operation of
power by other state institutions. Legal decisions, on this view, are no
more neutral than the decisions of a legislature or an executive. Political
choices are equally involved. The public/private law distinction is ex-
posed as chimerical. The Realists said as much,” and Kelsen saw this
t00,%° but the theme is more fully developed within C.L.S. writing. If the
view that there is a line between private and public law is a myth,®! the
rules of private law cannot be deduced from the interplay of free market
forces. Contract law® as much as administrative law, property law as
much as environmental law, has to be chosen. There is nothing natural or
neutral about it. Arguments about deregulation and privatisation are
exposed for the shams that they are. Those who wish to deregulate the
free market or privatise the family are only expressing a preference for
one set of regulation, usually one less susceptible to scrutiny and control,
over another.®> A free market could be one in which workers had deci-
sion-making power, a deregulated family could be one which developed
power and choices on children, but these are not usually the models
envisaged by their advocates. Extracts from Kennedy on Blackstone’s
Commentaries (an “‘attempt to naturalize purely social phenomena,”
according to Kennedy®") and from Clare Dalton’s deconstruction of
contract doctrine illustrate the themes presented here.

The next extract from Peter Gabel is both a development of this work
and a step-up from it. The analysis goes beyond legal doctrine to examine
legal processes within the dynamics of social theory.®> For Gabel, legal
thought is part of a larger practice of turning concepts or social roles into
things, the practice of “reifying.””®® Each person experiences himself as a
thing-like function of “the system.”®” “Thus, a ‘small businessman’ ex-
periences himself as a ‘small businessman’ ‘a secretary’ as a ‘secretary,” a

57 Nor is this problem alleviated by the courts’ greater willingness to consult extrinsic

material. See Pepper v. Hart [1993]1 All ER. 42.

See Law’s Empire (1986). See also D. Kennedy, 4 Critigue of Adjudication (1997), pp.
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39 1. Jaffe (1937) 51 Harvard L.Rev.201, Hale (1943) 43 Columbia L.Rev.603.

0 The Pure Theory of Law (1967), p. 280-284.

6: D. Kennedy (1982) 130 Univ. of Pennsylvania L.Rev. 1349,

Z; See C. Dalton (1985) 94 Yale L.J. 997.

o See F. Olsen (1985) 18 U. Mich. J.L. Rev. 835; M.Freeman (1985) 38 C.L.P. 153.
(1979) 28 Buffalo L.Rev. 209, 211,

The influences of Marxism and of Sartre (in particular The Critique of Dialectical Reason
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On which see P. Berggr and T. Luckmann, The Social Construction of Reality (1967);
R.D. Laing, The Politics of Experience (1967).

7 Research in Law and Sociology (1980), vol. 111, p. 28.
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‘child” as a child.”®® “QOne is never, or almost never, a person; instead one
is successively a ‘husband,” ‘bus passenger,” ‘small businessman,’ ‘con-
sumer’ and so on.”® Social roles appear to have an objective character.
In Gabel’s view, legal reasoning is a system in which “one manipulates
concepts that share exactly this reified and apparently thing-like qual-
ity.”” So long as we know and remember this, it may not matter over-
much. But once this knowledge is forgotten or glossed over the ab-
stractions are taken on as beliefs about an objective reality. And at this
point we can believe ourselves “actually to be living in a world of rights-
holders, legal subjects and formal equality.””" The reification of legal
concepts becomes a way of legitimating the status quo.

Gabel’s views are not subscribed to by many within the C.L.S.
movement. To many his emphasis on repression and alienation, on the
lack of “‘connectedness” in society is misplaced (is there an unalienated
existence outside, beyond or underneath social role and reified concept?).
Gabel ““tries to capture both the objective structures of apparent necessity
and the subjective moments shaped by those structures.”’ He presents
legal doctrine “as though it is both infinitely manipulable and firmly
constrained by the reified metaphors of common sense and legal con-
sciousness.”’> There may be important implications in this in trying to
understand the judicial role: how real, for example, is judicial choice even
within areas of “weak discretion.””* But there is no doubt that the chief
merit in Gabel’s writing is in showing the power of reification in legal (as
well as social) thought.

CRITICAL LEGAL STUDIES AND LEGAL PRACTICE

One of the reasons why C.L.S. could not fail to have had an impact 1s
that its protagonists have concerned themselves with the problems of
legal practice. Practitioners who felt able to ignore debates about the rule
of recognition or the morality of law—"these did not concern them’ —
had to grapple with the issues confirmed by the “Crits.” Perhaps only the
Realists of earlier schools and now Dworkin can have locked theory so
much into practice.

Critical legal theorists believe that the lessons of critique can radicalise
law practice. Thus, Gabel and Harris argue that “the very public and
political character of the legal arena gives lawyers, acting together with
clients and fellow legal workers, an important opportunity to reshape the
way that people understand the existing social order and their place

5 ibid.

9 bid.

Per J. Boyle, op., n. 16, p. xvii.

Y ibid., pp. XVII-XVIII

_/2 Per J. Boyle (1985) 133 Univ. of Pennsylvania L.Rev. 685, 719-720.
3 ibid., p. 735.

7 ¢f. R. Dworkin post.

Critical Legal Studies and Legal Practice 1049

within it”.”® Their objective is “to show the way that the, legal system
works at many different levels to shape popular consciousness towards
accepting the legitimacy of the status quo, and to outline the ways that
lawyers can effectively resist these efforts in building a movement for
fundamental social change.”’® They use several examples, most graphi-
cally the notorious trial of a rape victim who shot and killed her assailant.

Inez Garcia had two trials.”” The first succeeded in that she was not
convicted of first-degree, but only of second-degree, murder. But to
achieve this required psychiatric testimony that she was unconscious of
what she was doing. “Politically” this defence degraded Garcia. Her true
feelings come out in the following “I took my gun, I loaded it, and I went
after them ... I am not sorry that I did it. The only thing that I am sorry
about is that T missed [the second assailant].”’® And earlier in the trial,
she had reacted angrily to the judge’s decision to disallow testimony
about the emotional trauma of rape, screaming at the judge: “Why don’t
you just find me guilty? Just send me to jail ... I killed the fucking guy
because he raped me!”"’

There was a retrial®® at which she was represented by a radical-feminist
attorney, Susan Jordan.®' The task Jordan faced was “to translate the
male-oriented rule of self-defence into a form that would capture the real
experience of a woman facing possible attack by a man.”®* Jordan was
able to confront the cultural myths about rape (that women invite, en-
courage, like rape, that it is their fault) by creative use of voir dire. The
Jury, so constructed, “was able to view the rape not as a sexual act caused
by male-female flirting, but rather as a violent assault.”®* The authors

comment®*:

“The two trials of Inez Garcia demonstrate that in the right circumstances it is
possible to win a case with a political approach when a more conventional
approach would fail ... With a male attorney in her first trial in effect apol-
ogizing for her action and the anger that produced it, Garcia was separated
from the movement supporting her, and indeed from her own self. In pleading
“impaired consciousness” she was forced to deny the legitimacy of her own
action and simultaneously the legitimacy of “unreasonable” rage that women
throughout the country were expressing in response to their social power-
lessness in relation to men. The form of the first trial turned Garcia into a
isolated object of the legal system, a mere “defendant” requesting mercy from a
“masculine” legal structure ... The most important feature of the second trial

Z; (1982-83) XI Rev. of Law and Social Change 369, 370.

ibid.

"’ The first trial is discussed in C. Garry and A. Goldberg, Streer Fighter in the Courtroom
(1977), pp. 217-241. It is reported as People v. Garcia at 126 Cal. Rptr, 275, Cert. denied
(1975) 426 U S. 911. There is no law report of the retrial.
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Wildman (1980-1981) 14 Loy. L.A. L. Rev. 435.

82 Op. cir., n. 75, p. 382.

83 ibid., p. 383!

34 ibid., pp: 383-384.
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was that it reversed the power relations upon which the first trial was premised.
The defence both affirmed the validity of Garcia’s action, and allowed Jordan
to join Garcia as co-advocate for a vast popular movement, to speak to the jury
not as a State-licensed technician “representing” an abstract “‘defendant,” but
as a woman standing together with another woman. Together, the two women
were able to put the act of rape itself on trial and to address the jurors ... about
the true meaning of being a woman ... The effect of this was to transform the
courtroom into a popular tribunal ... This shift in the vectors of power within
the room also allowed the jurors to escape their own reification, to discover
themselves as politically responsible for making a human, rather than a merely
formal decision based on an application of existing law. Thus, the conduct of
the second trial . .. served to expand the power of the movement from which the
political basis of the case derived, and to delegitimate the apparent necessity of
existing legal consciousness ... Breaking through the sedimented authoritarian
forms of legal proceedings in an overtly political case has radical implications
... it signifies that the existing order is merely possible, and that people have the
freedom and power to act upon it.””%

Gabel and Harris use two other high-visibility political cases, the
Chicago 8 Trial®® and one of the early children’s rights cases, Tinker v.
Des Moines School District,” but they admit that the strategies described
here are only relevant in such situations. For, “if there is one thing that
critical legal scholars are agreed about it is that social change is not a
matter of clever legal argument deployed by elite lawyers, but rather a
process of democratic organisation and mobilization in which law will
play a necessary part.”®® But C.L.S. subscribes neither to the liberal view
that law can be a principal instrument of social change® nor to the
Marxist view that marginalises law and lawyers to a “superstructural
fringe”,”® rendering it largely irrelevant to political change. The C.L.S.
position is more complex, reflecting a recognition of the complexity of
law itself. As Boyle indicates, ‘it may be necessary to combine an ex-
haustive analysis of legal doctrine with a theoretical understanding of the
hegemonic power of the law and a series of micro-phenomenological
accounts of its application.””!

C.L.S. has had an impact on legal education too, as the extract from
Duncan Kennedy’s polemic, “Legal Education as Training for Hier-
archy” reveals.”> The word “hierarchy” is vague and, according to
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8
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See also D. Kennedy (1985) 63 Texas L. Rev. 1377.

United States v. Dellinger 472 F.2nd 340: Cert. denied 410 U.S. 970 (1973).

(1969) 393 U.S. 503. The case centred on whether freedom of expression extended to
school children who wished to protest against the Vietnam War by wearing armbands.
Op. cit., n. 16.

Cf., e.g. Pound’s view of social engineering (ante, 673).

Op. cit., n. 16. On the Marxist position, see anre, 958. )

Op. cit., n. 16. He cites the work of Regina Austin on employee abuse as a paradigmatic
example of this work (see (1988) 41 Stanford L. Rev. 1).

See also his article on the political significance of the structure of the law curriculum
(1983) 14 Seton Hall L.Rev.l. Further reference may be made to Toni Pickard (1983) 33
U.T.L.J. 279. and to A. Thomson in Critical Legal Studies (P. Fitzpatrick and A. Hunt
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Kennedy, deliberately 50.2% Kennedy could have substituted a'concept
like “cléés” or “domination” with their relatively clear meanings. In-
stead. he wants to tell us what he feels intuitively is wrong with the
system, how it separates subjects, ranks different law sch‘%(zls, (de)grades
students. He says its a “‘typical American phenomenon,"‘ but much ?f
what he says is increasingly recognisable is the United ngdom too. It’s
an analysis which employs a mixture of social theories, with the influences
of realism, of Foucault,” of feminism all at times apparent and at others
submerged. It is an essay which premises “liberation from the const?alnts
of hiere;rchy, the process of bondage, through the' copsqious practice of
group self-determination.”® but, it has to be sa1'd, '1t is one short on
concrete proposals—though paying the law school' Jan'1t01t the same as the
law school professors97 would not be difficult to justify in some cases.

LEGAL THEORY AND SoCIAL THEORY

One of the principal advan§es of .C.L.S. is to dempnstrate thz need tgc;
integrate legal theory within social theory. Drawmg on Habermas,
Marcuse,”’ Mannheim,' Gramsci,” critical legal theorists have attempted

to introduce into discourse about law the insights and modgls of anglyms
of social theory, in particular the relativity of truth to any given social or
historical group. In this view, reality is not a product of nature, .but. is
socially constructed.” Social arrangements are not unproblematlci ‘m—
exorable givens: what we see as the social order is merely where t}71’e43
struggle between individuals was halted and truce lines were drawn up.
Critical legal theorists are not the only thinkers about law t(') be.cor}-
vinced by itsusocial contingency.5 But the novelty of their thinking lies in

93 See his Legal Education and The Reproduction of Hierarchy: A Polemic Against T he
System (1983), p. 80.

o4 .
ibid., p. 84. . o

> With r;:oucault, Kennedy shares a scepticism of the value of “global, totalitarian the-
ories” (such as Marxism) (Power/Knowledge (1980), p. 80).

o6 Op. cit., n. 93, p. 97.

97 ibid., p. 79. o —

%8 Knoivledge and Human Interest (1972); Legitimation Crisis (1975); The Philosophica
Discourse of Modernity (1990). See D. Held. Introduction To Critical Theory (1980) and
W. T. Murphy (1989) 42 C.L.P. 135. )

% See Reason and Revolution (1942); One-Dimensional Man (1964). .

Ideology and Utopia (1936); Essays on the Sociology of Knowledge (1952).

See Prison Notebooks (1971) and ante, 981. o

See P.”Berger and T. L(uckmann, The Social Construction of Reality (1966). See also ante,

5.

4 por A. Hutchinson and P. Monahan (1984) 36 Stanford L. Rev. 199, 216. “ogal

5 See, e.g. L. Friedman (1969) 4 Law and Soc. Rev. 29, whose exploration of “lega
cult,ure.:?' is an attempt to-discover “those values and attitudes in society which determine
what [processual and institutional] structures are used and why; which rules work, and
which do not, and why” (p:35).
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their attempts to identify the role played by law and legal reasoning® in
the processes through which a particular social order comes to be seen as
inevitable. Legal discourse is a discourse that concerns the basic terms of
social life.” By identifying and overturping existing forms of legal con-
sciousness, exponents of critical legal studies hope to emancipate the
individual. By demonstrating that social life is much less structured and
much more complex, much less impartial and much more irrational, than
the legal process suggests, the interests served by legal doctrine and
theory will surface.”®

An example is Mark Tushnet’s article “Corporations and Free
Speech.” It is an examination of some recent U.S. Supreme Court cases
that have constricted the ability of the State to regulate the “speech” of
corporations.'’ He finds a common link in the cases in the idea that
speech is a commodity that can be bought and sold. The court has been,
he argues, applying the deep structure of capitalism to a particular area of
constitutional law. Tushnet’s explanation lies at the level of conscious-
ness.'" But what is the relationship between capitalism and conscious-
ness? To speak of “capitalism” as a well-defined social order comes close
to denying the social contingency thesis to which, it has been argued,
C.L.S. is committed.'? But, as we have seen, Kennedy, for one, is not
prepared to relate the law inexorably to “any aspect of the social total-
ity.” He maintains that “the outcomes within the law have no inherent
logic.”!?

Out of this theorising has come understanding of the status quo and,
just occasionally, blueprints for different social orderings. A notable
example is found in the writings of Roberto Unger.'* In his article en-
titled “The Critical Legal Studies Movement,”!” he offers, what he calls,

®  For example, Gabel, ante, 1047 and post, 1073. Note Gabel’s argument that the supposed

neutrality and objectivity of legal reasoning is more than a lawyer’s imperative: it is a
prerequisite for the legitimacy of the liberal state.

See R. Unger (1983) 96 Harvard L.Rev. 561, 576-83 (also published as The Critical Legal
Studies Movement (1986)) and post, 1108.

Op. cit., n. 4, p. 217.

In D. Kairys (ed.), op. cit., n. 5, p. 253.

For example, Central Hudson Gas and Electricity Corp. v. Public Services Commission
(1980) 447 U S. 557 (striking down a regulation prohibiting an electric utility company
from advertising to promote energy use).

There is considerable controversy within C.L.S. over the nature (and origins) of legal
consciousness. See R. Gordon, post, 1056. See also Unger, op. cit., n. 7, p. 564. Some with
neo-Marxist views like Gabel and Abel explain law in terms of stages of capitalist de-
velopment. But Kennedy (see (1980) Research in Law and Sociology 3) and Unger (op-
cit., n. 7) depict the revolution of legal doctrine as an endless conflict between opposing
and unassimilable world views. See the discussion between Gabel and Kennedy, “Roll
Over Beethoven” in (1984) 36 Stanford L.Rev. 1.

See ante, 1051. See also ante, 986.

See op. cit., n. 9, p. 50 and post, 1103,

It is impossible to do justice to Unger is work within political and social theory and this
discussion concentrates on his seminal article, subsequently published in book form. But
see, in addition, Social Theory: Its Situation and Task (1987) and the three-volume
Politics: A Work In Constructive Social Theory as well as Passion: An Essay on Person-
ality (1984). See also post, 1053-1055.

Op. cit.,,n. 7.
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“a structure of no-structure.”*® He describes his programme as “‘super-
liberalism,” “the building of a social world less alien to a self that can
always violate the generative rules of its own mental or social constructs
and put other rules and other constructs in their place.””!” This represents
an effort to make “social life”” resemble what “*politics” is like in liberal
democracies, “‘a series of conflicts and deals among more or less transi-
tory and fragmentary groups.”'® He is concerned to protect freedom
better and, in this venture, he sees a crucial role for law and legal thought.
He has specific proposals: a “rotating capital fund”'® to finance projects
and effect a “‘decentralisation of production and exchange.” The legal
counterpart to this is “the disaggregation of the consolidated property
right.”%" But, so as not to throw out the baby with the bathwater, Unger
accepts that some regime of rights is necessary if his blueprint is to suc-
ceed. He, therefore, suggests the creation of four types of rights: im-
munity rights which establish the “‘nearly absolute claim of the individual
to security against the state, other organisations and other individuals.””*!
Secondly, “destabilization”™ rights, admitted by Unger himself to be
“novel and puzzling,” which entitle individuals to demand the disruption
of established institutions and forms of social practice that have achieved
the “very sort of insulation and have contributed to the very kind of
crystallized plan of social hierarchy and division that the entire con-
stitution wants to avoid.”?* Thirdly, market rights which give a “condi-
tional and provisional claim to divisible portions of social capital.”*
They are a substitute for existing absolute property rights. Finally soli-
darity rights (“the legal entitlements of communal life”’)**: these foster
mutual reliance, loyalty and communal responsibility.

Subsequent works have further developed this project. In Passion,®
Unger addressed the situation of the self in modern society. In Politics,*
political institutions were reconstructed to reflect this refined sense of self.
In What Should Legal Analysis Become?*” the role of law and lawyers in
this society is a central focus.

Puassion is about “sympathy”. This is based on the “opportunity for
discovery and self-expression”.” Solidarity, which had been key to his
earlier writing, is now shown to result from the empowerment experi-
enced by self-assertion. People feel a sense of affinity with others within a
community that they feel they have helped to create. This is why the idea

'S ibid., p. 666.

7 ibid., p. 602.

S ibid., p. 661.

' ibid., p. 596.

0 ibid., p. 597.

! ibid., p. 599.

= ibid., p. 600.

7 ibid.

** ibid.

Passion: An Essay on Personaliry (1984).
26 politics: A Work In Constructive Legal Theory (1987) (2 vols).
7 (1996). And post, 1108.

“* Op. cit., n. 14, p. 28.
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of “sympathy” must be understood both as constitutive of, and con-
stituted by, radical democracy.?® Passion may seem to work at odds with
“reason”, but Unger sees them as complementary. Reason is important
but it is not the motivating force of political action. The “rational actor”
is a myth and passion (or emotions) is an essential ingredient of parti-
cipatory democracy. Law is thus the expression of passion, and critical
legal politics must be founded on passion.

In Politics, Unger turns to the demand for participatory government.
Society belongs to us, and so do its laws. We are not constrained by so-
called metaphysical foundations and so can change society. There are no
social or legal “truths”, nothing to stop our changing and reshaping
society and its laws.® Unger is encouraged by modern social thought
which has “an image of man that emphasises both his content-bound
predicament and his context-smashing capabilities”.*' But if law is going
to be changed by those who feel oppressed by it, there must be “radical
democracy”. Much of the second volume of Politics is taken up with
models of such democracy: democratic pluralism is a key to all of these.
Unger sees rights, even entrenched rights, as essential for radical parti-
cipatory democracy. There is a problem here for if rights are entrenched,
they are features of society and its laws which are changeable. Unger’s
response-—which hardly seems convincing—is that such rights have to be
understood to express an “attitude” rather than to define “structures”.
And in a participatory democracy we rule, not the structures.

What Should Legal Analyvsis Become? 1s in two parts. The first is a
critique of dominant trends in legal scholarship which, he argues, has not
contributed to serious social reform. Thus, for example, he refers to one
“dirty little secret of contemporary jurisprudence’ as its discomfort with
democracy. This, he says,

“...shows up in every area of contemporary legal culture: in the ceaseless
identification of restraints upon majority rule, rather than of restraints upon
the power of dominant minorities, as the overriding responsibility of judges and
jurists; in the consequent hypertrophy of countermajoritarian practices and
arrangements; in the opposition to all institutional reforms, particularly those
designed to heighten the level of popular political engagement, as threats to a
regime of rights; in the equation of rights of property with the rights of dissent;
in the effort to obtain from judges, under the cover of improving interpretation,
the advances popular politics fail to deliver; in the abandonment of institu-
tional reconstruction to rare and magical moments of national refoundation; in
the single-minded focus upon the higher judges and their selection as the most
important part of democratic politics; in an ideal of deliberative democracy as
most acceptable when closest in style to a polite conversation among gentlemen
in an eighteenth-century drawing room; and, occasionally, in the explicit
treatment of party government as a subsidiary, last-ditch source of legal evo-
lution, to be tolerated when none of the more refined modes of legal resolution

2 ibid., pp. 8-15.
¥ See vol. 1, pp. 18-35, 135-137.
3 ibid., p. 192.
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applies. Fear and loathing of the people always threaten to become the ruling
passions of this legal culture.”* :

And, as can be seen, this is pertinent and biting, even savage.

The second part of the book is a prescription, a positive programme,
but, it may be thought, a somewhat vague or elusive one. Legal analysis,
he argues, has the potential “to become a master tool of institutional
imagination in a democratic society”.>® So he looks to an ideal of com-
mitment “to make adjudication serve the larger goal of advancing the
power of a free people to govern themselves”.>* 3° Unger is surely right to
believe that jurisprudence should develop conceptions of con-
stitutionalism, legislation and adjudication which embody the democratic
idea. But can this be done by Jegal analysis? Does the legal analyst, as
Dworkin, Habermas®® and Unger himself have done, not have to become
a social scientist and/or a theorist of culture? Can jurisprudence get to
democracy through law? Or is “democratic jurisprudence”, as Waldron

3
has suggested,“7 an oxymoron?

CONCLUSION

Like a meteor the Crits appeared, shone brightly for a short time and
have gone. To Duxbury,*® writing in 1995, they were in decline, to Ta-
manaha in 2000 they were a “dead horse™.*° To him, and to many others,
they failed to live up to their promise as a transformative appr.oach to
law. It is now generally agreed they exaggerated the indeterminacy of
law.*® Perhaps also they underplayed the “critical”. 7The most recent
writings of Duncan Kennedy*' and Roberto Unger* are rather con-
ventional when compared with their work at the height of the Crits’
movement.

Undoubtedly, they spawned other movements: critical race thegry,
critical feminist jurisprudence, LatCrit, critical race feminism, outsider
jurisprudence more generally.43 Ward, I believe, is right to obse;rve t.hat
C.L.S. has lived on to take a “more directed”™ set of paths. He identifies
three: one is that just referred to (feminist and race theory). A second is

2 Op. cit., n. 27, pp. 72-73.

** ibid.. p. 26.

335 ibid , p. 115,
Ante, 793.

" (1998) 98 Columbia Law Rev. 510.

S Patterns of American Jurisprudence {1995), pp. 426-428.

3 (2000) 27 J. Law and Soc. 296. o

% T Endicott, Vagueness In Law (2000) whilst presenting an indeterminacy thesis distances
himself from C.L.S. and similar movements.

v Critique of Adjudication (1997).

42 What Should Legal Analysis Become? (1996).

43 See post, Chap. 16. i

44 g0 Introduction to Critical Legal Theory (1998), p. 157.
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the 4r'e:c:onstructive liberalism, particularly associated with Roberto Un-
ger.™ The political import of this is an effective decentralisation of
power. Similar theorising is found in Habermas, though there is no evi-
dence that it was this “critical” thought which influenced him.*¢ Unger
was considered earlier in this chapter, Habermas in an earlier one.*’

The third direction is towards theories of language. Literary theory is
of particular interest because it offers support to their belief in in{er-
pretive indeterminacy:48 Ward singles out Allan Hutchinson.*® “We are
never not in a story”,>’ argues Hutchinson, because “history and human
action only take on meaning and intelligibility within their narrative
context and dramatic settings”.>' We are all living our lives like actors in
a performance, and lawyers are merely trained to play a particular role.
Once we understand this theatricality or pretence, we are ready to “de-
bunk the elite fables of law”,> realise our constitutive role in tile actual
performance and play a more assertive role. This shift in critical focus
has, Hutchinson argues, “produced a more urgent appreciation of the
relation between language and social action”.

ROBERT GORDON
Law and Ideology
(1988)*

For the Crits, law is inherently neither a ruling-class game plan nor a repository of
nobl; .if perverted principles. It is a plastic medium of discourse that subtly
conditions how we experience social life. Crits therefore tend to take the rhetoric
of law very seriously and to examine its content carefully.

To get a picture of the way Crits think, consider all the habitual daily in-
vocations of law in official and unofficial life—from the rhetoric of judiciallopi—
nions through advice lawyers give to clients, down to all the assertions and
arguments about legal rights and wrongs in ordinary interactions between police
anq suspects, employers and workers, creditors and debtors, husbands, wives and
nelghbor.s, or television characters portraying such people. Sometimes these ways
of speaking aboutb law (legal discourses, let’s call them) appear as fancy technical
arguments, sometimes as simple common sense. (“An employer has tﬁe right to
control what happens on his own property, doesn’t he?”) In whatever form, they
are among the discourses that help us to make sense of the world, that fabricate
Yvhat we interpret as its reality. They construct roles for us like “Owner” and
"Employee,” and tell us how to behave in the roles. (The person cast as “Em-
ployee” is subordinate. Why? It justis that way, part of the role.) They wall us off

4 Ante, 10531055,

He was influenced by the Frankfurt school, discussed ante, 981.
On Unger see J. W. Harris (1989) 52 M.L.R. 42 and J. Finnis in J. Eckelaar and J. Bell
_(eds.), Oxford Essays In Jurisprudence (3rd series, 1987), pp. 146-165.
See J. B. White, Justice As Translation (1990).
_ Dwelling On The Threshold (1988). See also (2001) 21 Legal Studies 65.
0 ibid., p. 13.
U ibid,
ibid., p. 21.
% ibid., p. 148.
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from one another by constituting us as separate individuals given rights to protect
our isolation, but then prescribe formal channels (such as contracts, partnerships,
corporations) through which we can reconnect. They split up the world into
categories that filter our experience—sorting out the harms we must accept as the
hand of fate, or as our own fault, from the outrageous injustices we may resist as
wrongfully forced upon us. Until recently, for instance, an employer’s sexual
advances didn’t occupy any legal category. They were a kind of indignity that a
woman had to interpret as something her own dress and manner had invited, or
as an inevitable occupational risk, given natural male aggression (and the sta-
tistical frequency of creeps), one that could get her fired unless she gave in or had
incredible tact. Now such advances have the legal name of ““sexual harassment,”
This doesn’t always improve the practical situation of the victims-—since vindi-
cating legal rights costs money, emotion, smooth working relations, the chance of
promotion, and maybe even one’s career—but for many men and women the
feminist politics that forced the change in legal categories has completely changed
how they interpret and feel about the behavior.

Some of the basic points the Critics want to make about legal discourses are as
follows:

These are discourses of power. Law is not, of course, uniquely the tool of the
powerful. Everyone invokes the authority of law in everyday interactions, and the
content of laws registers many concessions to groups struggling for change from
below, as well as to the wishes of the politically and economically dominant. But
to be able to wield legal discourses with facility and authority or to pay others
(lawyers, legislators, lobbyists, etc.) to wield them on your behalf is a large part of
what it means to possess power in society. Legal discourses therefore tend to
reflect the interests and the perspectives of the powerful people who make most
use of them.

Whether actually being used by the powerful or the powerless, legal discourses are
saturated with categories and images that for the most part rationalize and justify in
myriad subtle ways the existing social order as natural, necessary, and just. A
complaint about a legal wrong—Ilet’s say the claim that one is a “victim of dis-
crimination”-—must be framed as a complaint that there has been a momentary
disturbance in a basically sound world, for which a quick fix is available within
the conventional working of existing institutions. A black applicant to profes-
sional school, whose test scores are lower than those of a competing white ap-
plicant, asks for admission of grounds of “affirmative action.” Everybody in that
interaction (including the applicant) momentarily submits to the spell of the
worldview promoted in that discourse, that the scores measure an “objective”
merit (though nobody really has the foggiest idea whar they measure besides
standardized test-taking ability) that would have to be set aside to let him in. A
middle-aged widow buys a cheap promotional package of lessons at a dance
studio. The studio hooks her on flattery and attention, then gets her to sign a
contract for 4,000 hours of dance instruction. To break her contract, she will have
to struggle to make a case that her situation is grotesquely exceptional—-the result
of serious fraud, and, even if she wins, she and her lawyers will have participated
in and reinforced the law’s endorsement of “normal” marketplace relations as
unproblematically voluntary, informed, noncoercive, and efficient.

Thus legal discourses—in conjunction with dozens of other nonlegal dis-
courses—routinely help to create and maintain the ordinary inequities of every-
day social life: the coercions, dominations, and dependencies of daily relations in
the marketplace, the workplace, and the family; the ordering of access to privi-
lege, authority, wealth, and power by hierarchies of class, race, gender, and
“merit.”



