
 

 

 

 

 

 

 

 

 

Sesión 1 

A. Objeto, temas y método de la Teoría del Derecho 

• L.L. Fuller, The Case of the Speluncean Explorers, en Freeman, 
págs. 45- 58 (fragmento tomado de 62 Harvard Law Review 
616 (1949)).  
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::
See

L.
L.Fuller,.referred

to
46,and

see
extracts

post,157.
C
f
Lloyd,

P
uM

e
Polzey

(19)3),Chaps
I
and

7.H
ow

this
process

w
orks

is
subjectto

consIderablecontroversy
today,largely

stim
ulated

by
the
w
ritingsofRonald

D
w
orkin,as

to
which

see
post,

1393.
66ex

post,
214.

67
P
ost,

257.
68
C
f
K
uhn.

ante,
30.

6
9
C
f
R
.

post,
675.

this
does

not
perm

it
the

rules
them

selves
to
be
rejected

on
the

general
ground

oftheir
im
m
orality.

A
nother.approach

w
ould

go
m
uch

further
and

confer
upon

the
legal

pr?cessan
m
herentpow

erto
rejectim

m
oralrules

asessentially
non-legal;

thIS
seem

s
to
resem

ble
the

classicalnaturallaw
m
ode

ofthought,but,itis
urged,

the
difference

is
that

according
to
the

present
doctrine

it
is
a

m
atterofthe

internalstructure
ofthe

legal
system

,w
hich

treats
im
m
oral

rules
as6 lnadm

issible
than

as
being

annulled
by
an
externallaw

of
nature.

A
tany

rate,Itshould
notbe

overlooked
thateven

the
positivist

does
notdeny

thatm
any

factors,including
m
orality,m

ay
and

do
concur

in
the

developm
ent

of
a
legal

rule,
and

that
w
here

there
is
a
possible

in
adjudication,

m
oral

or
other

extra-legal
considerations

m
ay

m
duce

the
com

ing
to
one

decision
rather

than
another. 65

W
hat

the
po-

sitivistinsists
is,thatonce

the
rule

is
laid

dow
n
ordeterm

ined,itdoesnot
cease

to
be
law

because
itm

ay
be
show

n
to
be
in
conflictw

ith
m
orality.

51
Law

and
Value

Judgem
ents

In
the

Suprem
e
C
ourt

ofN
ew
garth,

4300

The
defendants,having

been
indicted

forthe
crim

e
ofm

urder,w
ere

convicted
and

sentenced
to
be

hanged
by

the
C
ourt

of
G
eneral

Instances
of
the

C
ounty

of
Stow

field.They
bring

a
petition

oferror
before

this
C
ourt.The

facts
suffiCIently

appearin
the

opinion
ofthe

C
hiefJustice.

.
TRUEPENNY,C.J.The

four
defendants

are
m
em
bers

ofthe
Speluncean

SocIety,
an
organization

ofam
ateurs

interested
in
the

exploration
ofcaves.Early

in
M
ay

of
4299,

they,
in
the

com
pany

of
R
oger

W
hetm

ore,
then

also
a
m
em
ber

of
the

Society,penetrated
into

the
interior ofa

lim
estone

cavern....W
hile

they
w
ere

m
a
position

rem
ote

from
the

entrance
to
the

cave,
a
landslide

occurred.
I:Ieavy

boulders
fell

in
such

a
m
anneras

to
block

com
pletely

the
only

know
n
openm

g
to

the
cave. W

hen
the

m
en
discovered

theirpredicam
entthey

settled
them

selves
near

the
obstructed

entrance
to
w
ait ..,a

rescue
party.W

hen
the

im
prisoned

m
en
w
ere

finally
released

it
w
as
learned

that
on

the
tw
enty-third

day
after

their_entrance
into

the
cave.W

hetm
ore

had
been

killed
and

eaten
by
his

com
panions./2

From
the

testim
ony

of
the

defendants,
w
hich

w
as
accepted

by
the

jury,
it

appears
that

it
w
as
W
hetm

ore
w
ho

first
proposed

that
they

m
ight

find
the

nu-
trim

ent
w
ithout

w
hich

survival
w
as
im
possible

in
the

flesh
of
one

oftheIr
ow
n

num
ber.

It
w
as
also

W
hetm

ore
w
ho

first
proposed

the
use

of
som

e
m
ethod

of
casting

lots,calling
the

attention
ofthe

defendants
to
a
pairofdice

he
happened

to
have

w
ith

him
....

B
efore

the
dice

w
ere

cast.how
ever.W

hetm
ore

declared
thathe

w
ithdrew

from
the

arrangem
ent,as

he
had

decided
on
reflection

to
w
aitfor

anotherw
eek

before
em
bracing

an
expedientso

frightful
and

odious.The
others

charged
him

w
ith

a
breach

offaith
and

proceeded
to
castthe

dice.
W
hen

itcam
e
W
hetm

ore's
turn,

the
dice

w
ere

castfor
him

by
one

ofthe
defendants,and

he
w
as
asked

to
declare

any
objections.

The
throw

w
entagainst

him
,
and

he
w
as
then

putto
death

and
eaten

by
his

com
panions.

A
fter

the
rescue

of
the

defendants
...

they
w
ere

indicted
for

the
m
urder

of
R
ogerW

hetm
ore....

[T]he
trialjudge

then
sentenced

them
to
be
hanged,the

law
ofourC

om
m
onw

ealth
perm

itting
him

no
discretion

w
ith
respectto

the
penalty

to
be
im
posed.A

fterthe
release

ofthe
jury,its

m
em
bersjoined

in
a
com

m
unicatIO

n
to
the

C
hiefExecutive

asking
thatthe

sentence
be
com

m
uted

to
an
im
prisonm

ent
of
six

m
onths.

The
trialjudge

addressed
a
sim

ilar
com

m
unication

to
the

C
hief

Executive....

L.L.FU
LLER

The
C
ase

ofthe
Speluncean

Explorers
(1949)

70
Foran

argum
entas

to
the

desirability
ofim

porting
subjective

factors
into

the
definition

of law,see
H
.K
antorow

icz,
op.

cit.,pp.
72

73.
71
C
f
post,

256.
72
[The

m
odelfor

this
is

R
.
v.
D
udley

and
Stephens

as
to
which

see
A
.
W
.
B
.Sim

pson,
C
annibalism

and
the

C
om

m
on

Law
(l984).J

ference
to
subjective

factors,7°
w
hen

we
com

e
to
observe

the
phenom

ena
w
ith
w
hich

law
is
concerned

and
to
analyse

the
m
eaning

and
use

oflegal
rules

in
relation

to
such

phenom
ena,

itw
ill
be
found

im
possible

to
dis-

regard
the

role
ofvalue

judgem
ents

in
legal

activity,and
we

cannotex-
orcise

this
functional

role
by

stigm
atising

such
judgm

ents
as
m
erely

subjective
or
unscientific. 7

J

M
eaning

o
fLaw

50Som
e
positivists,such

as
K
elsen,have

desired
to
banish

any
elem

entof
valuejudgem

ents
from

the
juristic

study
oflaw

,on
the

ground
thatthese

are
purely

subjective
and,therefore,cannotbe

adm
itted

into
the

scientific
study

of
law

as
an

objective
phenom

enon. 67
Y
et,

if
value

judgem
ents,

such
as
m
oral

factors,
form

an
inevitable

feature
ofthe

clim
ate

oflegal
developm

ent,as
isgenerally

adm
itted,itis

difficultto
see

the
justification

forthis
exclusive

attitude.Fornotonly,even
in
the

realm
ofpure

science,
I

·
I
'

68
are

va
uatIO

ns
a
m
ostm

escapable,
butalso

the
valuejudgem

ents
w
hich

enter
into

law
,
such

as
consideration

of
w
hat

w
ould

be
a
just

rule
or

decision,
even

though
not

"objective"
in
the

sense
of
being

based
on

absolute
truth,m

ay,
nevertheless,be

relatively
true,in

the
sense

ofcor-
responding

to
the

existing
m
oral

standards
of
the

com
m
unity.

C
ertain

standards
ofconduct,forinstance,ifnotpatterns

laid
up
in
heaven,m

ay
be
at
least

part
of
w
hat

have
been

called
the

"operative
ideals"

of
a

.
I

.
69

partlcu
ar
socIety,

a
partofits

accepted
system

ofvalues,and
w
hether

this
is
so
or
notis

a
m
atter

ofobjective
social

fact.
A
nd
iflaw

yers
and

legislators
do

in
fact

have
regard

to
such

values
in
the

w
orking

of
the

legal
system

,
this

is
justas

m
uch

a
part

ofthe
legal

system
in
action

as
rulescontained

in
a
statute,and

can
no
m
ore

be
ignored

by
thejuristthan

by
the

legal
practitioner

advising
his

client,
or
the

judge
determ

ining
a

case.
So

that
w
hether

it
is
convenient

or
not

to
define

law
w
ithout

re-



.
Itseem

s
to
m
e
thatin

dealing
w
ith
thisextraordinary

case
the

jury
and

the
trial

Judge
follow

ed
a
course

thatw
as
notonly

fair
and

w
ise.butthe

onlv
course

that
w
as
open

to
them

under
the

law
.
The

language
of
our

statute
is'w

ell
know

n:
"W
hoever

shall
w
illfully

take
the

life
of
another

shall
be
punished

by
death."

N
.C.S.A

.(N
.S.)

§
12-A

.
This

statute
perm

its
of
no

exception
applicable

to
this

case,
how

ever
our

sym
pathies

m
ay
incline

us
to
m
ake

allow
ance

for
the

traaic
situation

in
w
hich

these
m
en
found

them
selves.

'"
In
a
case

like
this

the
principle

ofexecutive
clem

ency
seem

s
adm

irably
suited

to
m
ItIgate

the
ngors

ofthe
law

,and
Ipropose

to
m
y
colleagues

thatwe
follow

the
exam

ple
oftheJury

and
the

trialjudge
by
joining

in
the

com
m
unications

they
had

addressed
to
the

C
hIef

Executive.
There

is
every

reason
to
believe

that
these

requests
for

clem
ency

w
ill
be
heeded,

com
ing

as
they

do
from

those
w
ho

have
studIed

the
case

and
had

an
opportunity

to
becom

e
thoroughly

acquainted
w
ith

allItS
CIrcum

stances.ItIS
hIghly

Im
probable

thatthe
C
hiefExecutive

w
ould

deny
these

unless
he
w
ere

hIm
selfto

hold
hearings

atleastasextensive
as
those

Involved
m
the

trial
below

,w
hich

lasted
for

three
m
onths.

The
holdina

ofsuch
(w
hich

w
ould

virtually
am
ountto

a
retrialofthe

case)w
ould

sc"'arcely
be

com
patIble

w
Ith
the

functIO
n
ofthe

Executive
asitisusually

conceived.Ithink
we

m
ay

therefore
assum

e
that

som
e
form

of
clem

ency
w
ill
be

extended
to
these

defendants.
If
this

is.done,
then

justice
w
ill
be
accom

plished
w
ithout

im
pairing

eItherthe
letter

orSpIrItofourstatutes
and

w
ithoutoffering

any
encouraaem

ent
for

the
disregard

oflaw
.

'"
FOSTER,

J.
I
am

shocked
that

the
C
hief

Justice,
in
an

effort
to
escape

the
ofthIS

tragIC
should

have
adopted,

and
should

have
pro-

posed
to
hIs

colleagues,an
expedIentatonce

so
sordid

and
so
obvious.I

believe
som

e.thing
m
ore

is
on
trialin

thiscase
than

the
fate

ofthese
unfortunate

explorers;
thatIS

the
law

ofour
C
om
m
onw

ealth.
Ifthis

C
ourtdeclares

thatunder
our

law
these

m
en
have

com
m
itted

a
crim

e,then
ourlaw

is
itselfconvicted

in
the

tribunal
of

sense,
no

m
atter

w
hat

happens
to
the

individuals
involved

in
this

petItIO
n
ofer:or.Forus

to
assertthatthe

law
w
e
uphold

and
expound

com
pelsus

to
a
c?ncluslO

n
.we

are
of,.ar:d

from
w
hich

w
e
can

only
escape

by
appealm

g
to
a
dIspensatIon

restIng
W
IthIn

the
personal

w
him

of
the

Executive
seem

s
to
m
e
to
am
ountto

an
adm

ission
thatthe

law
ofthis

C
om
m
onw

ealth
longerpretends

to
incorporate

justice.
For

m
yself,

I
do

not
believe

that
our

law
com

pels
the

m
onstrous

conclusion
these

m
en
are

m
urderers.Ibelieve,on

the
contrary,thatitdeclares

them
to

b.e
m
nocent.of

I
this

conclusion
on

tw
o
independent

grounds,
eIther

ofw
hIch

IS
ofItselfsuffiCIentto

justify
the

acquittalofthese
defendants.

The
first ofthese

grounds
rests

on
a
prem

ise
thatm

ay
arouse

opposition
untilit

has
been

exam
Ined

I
take

the
view

that
the

enacted
or
positive

law
of

th:sC
om
m
onw

ealth,IncludIng
allofItS

statutes
and

precedents,isinapplicable
to

thIS
case,

thatthe
case

is
governed

instead
by
w
hatancientw

riters
in
Europe

and
A
m
enca

called
"the

law
ofnature."

This
co?clusion

on
the

proposition
that

ourpositive
law

is
predicated

on
the

pOSSIbIlIty
ofm

ens
coexistence

in
society.W

hen
a
situation

arisesin
w
hich

the
coeX

Istence
ofm

en
becom

es
im
possible,then

a
condition

thatunderlies
allofour

.and
statutes

has
ceased

to
exist.W

hen
thatcondition

disappears,then
ItIS

m
y
OpInIOn

thatthe
force

ofourpositive
law

disappears
w
ith

it.W
e
are

not
accustom

ed
to
applying

the
m
axim

cessante
ratione

legis,
cessatetipsa

lex
to
the

w
hole

ofourenacted
law
,butIbelieve

thatthis
is
a
case

w
here

the
m
axim

should
be
so
applied.

!he
proposition

that
all
positive

law
is
based

on
the

possibility
ofm

en's
co-

eX
Istence

has
a
strange

sound,
not

because
the

truth
it
contains

is
strange,

but
SIm

ply
because

it
is
a
truth

so
obvious

and
pervasive

that
we

seldom
have

oc-
casion

to
give

w
ords

to
it.Like

the
airwe

breathe,itso
pervades

ourenvironm
ent

that
w
e
forget

that
itexists

untilw
e
aresuddenly

deprived
ofit.W

hateverpar-
73
[A
lso

m
odern

thinkers
such

as
R
aw
ls:

see
post,

524.)

ticularobjectsm
ay
be
soughtby

the
various

branches
ofourlaw

,it,is
apparenton

reflection
that

all
ofthem

are
directed

tow
ard

facilitating
and

im
proving

m
en's

coexistence
and

regulating
w
ith

fairness
and

equity
the

relations
oftheir

life
in

com
m
on.

W
hen

the
assum

ption
thatm

en
m
ay
live

together
loses

its
truth,

as
it

obviously
did

in
this

extraordinary
situation

w
here

life
only

becam
e
possible

by
the

taking
oflife,then

the
basic

prem
ises

underlying
our

w
hole

legalorder
have

losttheirm
eaning

and
force.

H
ad
the

tragic
ofthiscase

taken
place

a
m
ile
beyond

the
territoriallim

its
of
our

C
om
m
onw

ealth,
no

one
w
ould

pretend
that

our
law

w
as
applicable

to
them

.W
e
recognize

thatjurisdiction
rests

on
a
territorial

basis.
The

grounds
of

this
principle

are
by
no
m
eans

obvious
and

are
seldom

exam
ined.

I
take

itthat
this

principle
is
supported

by
an
assum

ption
thatitis

feasible
to
im
pose

a
single

legalorderupon
a
group

ofm
en
only

ifthey
live

togetherw
ithin

the
confines

ofa
given

area
ofthe

earth's
surface.

The
prem

ise
that

m
en
shallcoexistin

a
group

then,the
territorialprinciple,asitdoes

alloflaw
.N
ow

Icontend
thata

case
m
ay
be
rem

oved
m
orally

from
the

force
of
a
legal

order,
as
w
ell
as
geo-

graphically.
Ifw

e
look

to
the

purposes
oflaw

and
governm

ent,
and

to
the

pre-
m
ises

underlying
our

positive
law
,
these

m
en

w
hen

they
m
ade

their
fateful

decision
w
ere

as
rem

ote
from

ourlegalorderas
ifthey

had
been

a
thousand

m
iles

beyond
our

boundaries.Even
in
a
physical

sense,their
underground

prison
w
as

separated
from

ourcourts
and

w
rit-servers

by
a
solid

curtain
ofrock

thatcould
be

rem
oved

only
after

the
m
ostextraordinary

expenditures
oftim

e
and

effort.
I
conclude,

therefore,
that

at
the

tim
e
R
oger

W
hetm

ore's
life

w
as
ended

by
these

defendants,
they

w
ere

to
use

the
quaint

language
of
nineteenth-century

w
riters,notin

a
"state

ofcivilsociety"
butin

a
"state

ofnature."
This

has
the

consequence
that

the
law

applicable
to
them

is
not

the
enacted

and
established

law
ofthis

C
om
m
onw

ealth,butthe
law

derived
from

those
principles

thatw
ere

appropriate
to
their

condition.
I
have

no
hesitancy

in
saying

that
under

those
principles

they
w
ere

guiltless
ofany

crim
e.

W
hatthese

m
en
did

w
as
done

in
pursuance

ofan
agreem

entaccepted
by
allof

them
and

first
proposed

by
W
hetm

ore
him

self.
Since

itw
as
apparentthattheir

extraordinary
predicam

ent
m
ade

inapplicable
the

usual
principles

that.regulate
m
en's

relations
w
ith
one

another,itw
as
necessary

for
them

to
draw

,asItw
ere,a

new
charter

of
governm

ent
appropriate

to
the

situation
in
w
hich

they
found

them
selves.

It
has

from
antiquity

been
recognized

that
the

m
ost

basic
principle

oflaw
or

aovernm
ent

is
to
be

found
in
the

notion
of
contract

or
agreem

ent.
A
ncient

especially
during

the
period

from
1600

to
1900,used

to
base

governm
ent

itself
on

a
supposed

original
social

com
pact. 73

Skeptics
pointed

out
that

this
theory

contradicted
the

know
n
facts

ofhistory,
and

that
there

w
as
no
scientific

evidence
to
support

the
notion

that
any

governm
ent

w
as
ever

founded
in
the

m
anner

supposed
by

the
theory.

M
oralists

replied
that,

if
the

com
pact

w
as
a

fiction
from

a
historical

point
of
view

,
the

notion
of
a
com

pact
or
agreem

ent
furnished

the
only

ethicaljustification
on
w
hich

the
pow

ers
ofgovernm

ent,w
hich

include
thatoftaking

life,could
be
rested.The

pow
ers

ofgovernm
entcan

only
be

justified
m
orally

on
the

ground
thatthese

are
pow

ers
thatreasonable

m
en
w
ould

agree
upon

and
acceptifthey

w
ere

faced
w
ith

the
necessity

ofconstructing
anew

som
e
order

to
m
ake

their
life

in
com

m
on
possible.

Fortunately,ourC
om
m
onw

ealth
is
notbothered

by
the

perplexities
thatbeset

the
ancients.

W
e
know

as
a
m
atter

ofhistorical
truth

that
our

governm
entw

as
founded

upon
a
contract

or
free

accord
of
m
en.

The
archeological

proof
is

conclusive
thatin

the
firstperiod

follow
ing

the
G
reatSpiralthe

survivors
ofthat

holocaust
voluntarily

cam
e
together

and
drew

up
a
charter

ofgovernm
ent.

So-
phisticalw

ritershave
raised

questions
as
to
the

pow
er ofthose

rem
ote

contractors 53
!vIeaning

o
fLaw

L.
L.

Fuller
52



74
[Self-defence

has
also

puzzled
philosophers.A

recentexploration
is
J.
J.T

hom
son

(1991)
20

Phil.
and

P
ublic

A
ffairs

283.]

to
bind

future
generations,butthe

factrem
ains

thatour
governm

enttraces
itself

back
m
an
unbroken

line
to
thatoriginalcharter.

-
If,
therefore,

our
hangm

en
have

the
pow

er
to
end

m
en's

lives,
ifour

sheriffs
have

the
pow

er
to
put

delinquent
tenants

in
the

street,
if
our

police
have

the
pow

er to
m
carcerate

the
m
ebnated

reveler,
these

pow
ers

find
their

m
oraljustifi-

catIon
m
thatongm

alcom
pactofourforefathers.Ifwe

can
find

no
highersource

for
our

legal
order,

w
hat

higher
source

should
we

expect
these

starving
un-

fortunates
to
find

forthe
orderthey

adopted
for

them
selves?

I
believe

thatthe
line

ofargum
entIhave

justexpounded
perm

its
ofno

rationalansw
er.Irealize

thatit
w
ill
probably

be
received

w
ith

a
certain

discom
fort

by
m
any

w
ho
read

this
opi-

m
on,w

ho
W
Illbe

m
clm

ed
to
suspectthatsom

e
hidden

sophistry
m
ustunderlie

a
dem

onstratIO
n
thatleads

to
so
m
any

unfam
iliar

conclusions.
The

source
ofthis

discom
fortis,how

ever,easy
to
identify.The

usualconditions
ofhum

an
existence

incline
us
to
think

ofhum
an
life

as
an
absolute

value,notto
be
sacrificed

under
any

CIrcum
stances ....

Every
highw

ay,
every

tunnel,
every

building
w
e
projectinvolves

a
risk

to
hu-

m
an

life.
Taking

these
projects

in
the

aggregate,
we

can
calculate

w
ith

som
e

precision
how

m
any

deaths
the

construction
ofthem

w
illrequire;statisticianscan

tell
you

the
average

cost
in
hum

an
lives

of
a
thousand

m
iles

of
a
four-lane

concrete
highw

ay.
Y
etw

e
deliberately

and
know

ingly
incur

and
pay

this
coston

the
assum

ptIO
n
thatthe

values
obtained

for
those

w
ho
survive

outw
eigh

the
loss.

If
things

can
be
said

ofa
society

functioning
above

ground
in
a
;orm

aland
ordm

ary
m
anner,w

hatshallwe
say

ofthe
supposed

absolute
value

ofa
hum

an
life

in
the

desperate
situation

in
w
hich

these
defendants

and
their

com
panion

W
hetm

ore
found

them
selves?

This
concludes

the
exposition

ofthe
first

ground
ofm

y
decision.

M
y
second

ground
proceeds

by
rejecting

hypothetically
all
the

prem
ises

on
w
hich

I
have

so
farp:oceeded.Iconcede

forpurposes
ofargum

entthatIam
w
rong

in
saying

that
the

SItuatIO
n
ofthese

m
en
rem

oved
them

from
the

effectofourpositive
law

and
I

assum
e
thatthe

C
onsolidated

Statutes
have

the
pow

er
to
penetrate

five
feet

ofrock
and

to
im
pose

them
selves

upon
these

starving
m
en
huddled

in
their

underground
prison.

N
ow

itis,ofcourse,perfectly
clearthatthese

m
en
did

an
actthatviolates

the
literalw

ording
ofthe

statute
w
hich

declares
thathe

w
ho
"shallw

illfully
take

the
lIfe

ofanother"
is
a
m
urderer.B

utone
ofthe

m
ostancientbits

oflegalw
isdom

is
saym

g
that

a
m
an
m
ay
break

the
letter

ofthe
law

w
ithout

breaking
the

law
:tself:

Every
proposition

of
positive

law
,
w
hether

contained
in
a
statute

or
a

JudIcIal
precedent,

is
to
be

interpreted
reasonably,

in
the

light
of
its

evident
purpose: ThIS

IS
a
truth

so
elem

entary
thatitishardly

necessary
to
expatiate

on
it.

IllustratIO
ns
ofItS

applIcatIO
n
are

num
berless

and
are

to
be
found

in
everv

branch
ofthe

law
.
In

C
om

m
onw

ealth
v.
Staym

ore
the

defendant
w
as
convicted'under

a
statute

m
aking

it
a
crim

e
to
leave

one's
car

parked
in
certain

areas
for

a
period

longer than
tw
o
hours.The

defendanthad
attem

pted
to
rem

ove
his

car
butw

as
prevented

from
doing

so
because

the
streets

w
ere

obstructed
by
a
political

de-
m
onstratIO

n
m
w
hIch

he
took

no
partand

w
hich

he
had

no
reason

to
anticipate.

HIS
conV

IctIO
n
w
as
setaside

by
this

C
ourt,although

his
case

fell
squarely

w
ithin

the
w
ordm

g
ofthe

statute....
The

statute
before

usfor
interpretation

has
never

been
applied

literally.
C
en-

tunes
ago

It
w
as
establIshed

that
a
killing

in
self-defense

is
excused.

There
is

nothing
in
the

w
ording

of
the

statute
that

suggests
this

exception.
V
arious

at-
tem

pts
have

been
m
ade

to
reconcile

the
legal

treatm
ent

ofself-defense
w
ith

the
w
ords

of
the

statute,
but

in
m
y
opinion

these
are

all
m
erely

ingenious
sophis-

tnes. 74The
truth

isthatthe
exception

in
favorofself-defense

cannotbe
reconciled

w
ith

the
words

ofthe
statute,butonly

w
ith

its
purpose.
,
.
.

The
true

reconciliation
ofthe

excuse
ofself-defence

w
ith
the

statute
m
akm

g
Ita

crim
e
to
kill anotheris

to
be
found

in
the

follow
ing

line
ofreasoning.O

ne
ofthe

principalobjects
underlying

any
crim

inallegislation
is
thatof

from
crim

e. N
ow

itisapparentthatifitw
ere

declared
to
be
the

law
thata

klllm
g
m
self-

defense
is
m
urder

such
a
rule

could
not

operate
in
a
deterrent

m
anner.

A
m
an

w
hose

life
is
threatened

w
ill
repel

his
aggressor,

w
hatever

the
law

m
ay

say.
Looking

therefore
to
the

broad
purposes

ofcrim
inal

legislation,
m
ay
safely

declare
that

this
statute

w
as
notintended

to
apply

to
case

ofself-detense.
W
hen

the
rationale

ofthe
excuse

ofself-defence
is
thus

explained,itbecom
es

apparent that
precisely

the
sam

e
reasoning

is
applicable

to
the

case
at
bar.

Ifm
the

future
any

group
of
m
en
ever

find
them

selves
m
the

tragIc
predIcam

ent
of

these
defendants,w

e
m
ay
be
sure

thattheirdecision
w
hetherto

lIve
ordIe

W
Illnot

be
controlled

by
the

contents
ofour

crim
inalcode.A

ccordingly,ifwe
read

thIS
statute

intelligently
it
is
apparent

that
it
does

not
aP1?Iy:to

thIS
case.

The
w
Ith-

draw
alofthis

situation
from

the
effectofthe

statute
IS
JustIfied

by
preCIsely

the
sam

e
considerations

thatw
ere

applied
by
ourpredecessors

in
office

centuries
ago

to
the

case
ofself-defense.

I
accept

w
ithout

reservation
the

proposition
that

this
C
ourt

is
bound

by
the

statutes
of
our

C
om
m
onw

ealth....
The

line
ofreasonm

g
I
have

applIed
a?ove

raises
no

question
of
fidelity

to
enacted

law
,

it
:nay

possIble
raIse

a
question

of
the

distinction
betw

een
intelligent

un.m
tellIgentfidelIty....

The
correction

of
obvious

legislative
errors

or
overSIghts

IS
not

to
supplant

the
leg-

islative
w
ill
butto

m
ake

thatw
illeffective.

.
I
therefo;e

conclude
that

on
any

aspect
under

w
hich

this
case

m
ay
be
vIew

ed
these

defendants
are

innocent ofthe
crim

e
ofm

urdering
R
oger

W
hetm

ore,
and

thatthe
conviction

should
be
setaside.

TATTING,J....
A
s
Ianalyze

the
opinion

justrenderedby
m
y

Foster,J
find

thatitis
shotthrough

w
ith
contradictions

and
fallaCIes.Letus

begm
w
Ith.hIS

firstproposition:these
m
en
w
erenotsubjectto

ourlaw
because

they
w
ere

m
a

"state
ofcivil

society"
butin

a
"state

ofnature."
I
am

notclearw
hy

thIS
IS
so,

w
hetheritisbecause

ofthe
thicknessofthe

rock
thatim

prisoned
them

,orbecause
they

w
ere

hungry, or
because

they
had

setup
a
"new

charterofgovernm
ent"

by
w
hich

the
usualrules

oflaw
w
ere

to
be
supplanted

by
a
throw

ofthe
dIce.O

ther
difficulties

intrude
them

selves.
If
these

m
en

passed
from

the
jurisdiction.of

our
law

to
thatof"the

law
ofnature,"

atw
hatm

om
entdid

this
occur?

W
as
Itw

hen
the

entrance
to
the

cave
w
as
blocked,orw

hen
the

threatofstarvation
reached

a
certain

undefined
degree

ofintensity,or
w
hen

the
agreem

entfor
the

throw
ing

of
the

dice
w
as
m
ade?

These
uncertainties

in
the

doctrine
proposed

by
m
y
brother

are
capable

ofproducing
realdifficulties.Suppose,forexam

ple,one
ofthese

m
en

had
had

his
tw
enty-firstbirthday

w
hile

he
w
as
Im
pnsoned

w
lthm

m
ountam

.
O
n
w
hatdate

w
ould

we
have

to
considerthathe

had
attam

ed
hIS

m
aJonty·--w

hen
he
reached

the
age

oftw
enty-one,atw

hich
tim
e
he
w
as,by

hypothesis,rem
oved

from
the

effects
of
our

law
,
or
only

w
hen

he
w
as
released

from
the

cave
becam

e
again

subject
to
w
hat

m
y
brother

calls
our

"positive
law

"?
These

dltfi-
culties

m
ay
seem

fanciful,
yet

they
only

serve
to
reveal

the
fancIful

nature
ofthe

doctrine
thatis

capable
ofgiving

rise
to
them

.
B
ut
it
is
not

necessary
to
explore

these
niceties

further
to
dem

onstrate
the

absurdity
of
m
y
brother's

position.
M
r
Justice

Foster
and

I
are

the
appom

ted
judges

ofa
courtofthe

C
om
m
onw

ealth
ofN

ew
garth,sw

orn
a.nd

em
pow

ered
to

adm
inister

the
law

s
of
that

C
om
m
onw

ealth.
By

w
hat

authonty
do

w
e
resolve

ourselves
into

a
C
ourt

of
N
ature?

If
these

m
en

w
ere

indeed
under

the
law

of
nature,w

hence
com

es
ourauthority

to
expound

and
apply

thatlaw
?
C
ertainly

w
e

are
not

in
a
state

ofnature.
Letus

look
atthe

contents
ofthis

code
ofnature

thatm
y
brotherproposes

we
adoptas

ourow
n
and

apply
to
this

case.W
hata

topsy-turvey
and

odiouscode
it
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is!
Itis

a
code

in
w
hich

the
law

ofcontracts
is
m
ore

fundam
ental

than
the

law
of

m
urder.ItIS

a
codeunderw

hich
a
m
an
m
ay
m
ake

a
valid

agreem
entem

pow
ering

hIs
fellow

s
to
eat hIS

ow
n
body.

U
nder

the
provision

ofthis
code,furtherm

ore,
an
agreem

entonce
m
ade

is
irrevocable,and

ifone
ofthe

parties
attem

pts
to

w
Ithdraw

,
the

others
m
ay

take
the

law
into

their
ow
n
hands

and
enforce

the
contract by

violence--forthough
m
y
brotherpasses

overin
convenientsilence

the
effect

of
W
hetm

ore's
w
ithdraw

al,
this

is
the

necessarv
im
plication

of
his

argu-
m
ent.

-
The

principles
m
y
brotherexpounds

contain
otherim

plications
thatcannotbe

tolerated. H
e
argues

thatw
hen

the
defendants

setupon
W
hetm

ore
and

killed
him

...
they

w
ere

only
exercising

the
rights

conferred
upon

them
by

their
bargain.

Suppose,how
ever, thatW

hetm
ore

had
had

concealed
upon

his
person

a
revolver,

and
thatw

hen
he
saw

the
defendants

aboutto
slaughterhim

he
had

shotthem
to

death
in
orderto

save
his

ow
n
life.M

y
brother's

r;asoning
applied

to
these

facts
w
ould

m
ake

W
hetm

ore
out

to
be
a
m
urderer,

since
the

excuse
of
self-defense

w
ould

have
to
be
denied

to
him

.Ifhis
assailants

w
ere

acting
rightfully

in
seeking

to
bnng

abouthisdeath,then
ofcourse

he
could

no
m
ore

plead
the

excuse
thathe

w
asdefendm

g
hIs

ow
n
lIfe

than
could

a
condem

ned
prisonerw

ho
struck

dow
n
the

executIO
ner

law
fully

attem
pting

to
place

the
noose

abouthis
neck.

A
llofthese

considerations
m
ake

itim
possible

for
m
e
to
acceptthe

firstpartof
m
y
brother's

argum
ent.Ican

neitheraccepthis
notion

thatthese
m
en
w
ere

under
a
codeofnature

w
hich

this
C
ourtw

as
bound

to
apply

to
them

,norcan
Iaccept

the
odIOUS

and
perverted

rules
thathe

w
ould

read
into

thatcode.Icom
e
now

to
the

second
part

of
m
y
brother's

opinion,
in
w
hich

he
seeks

to
show

that
the

defendantsdid
notviolate

the
provisions

ofN
.C
.S.A

.(N.S.)§
12-A

.H
ere

the
w
ay,

m
stead

ofbem
g
clear,becom

e?
for

m
e
m
isty

and
am
biguous,though

m
y
brother

seem
s
unaw

are
ofthe

dIfficultIes
thatinhere

in
his

dem
onstrations.

The
gist

ofm
y
brother's

argum
ent

m
ay
be
stated

in
the

follow
ing

term
s:
N
o

statute,
w
hatever

ItS
language,

should
be
applied

in
a
w
ay
that

contradicts
its

O
ne
ofthe

purposes
ofany

crim
inal

statute
is
to
deter.The

application
ot
the

statute
m
akm

g
Ita

cnm
e
to
kIll

another
to
the

peculiar
facts

ofthis
case

w
ould

contradictthis
purpose,for

itis
im
possible

to
believe

thatthe
contents

of
the

crim
inal

code
could

operate
in
a
deterrent

m
anner

on
m
en

faced
w
ith

the
alternat!ve

oflife
ordeath.The

reasoning
by
w
hich

this
exception

is
read

into
the

statute
IS,
m
y
brother

observes,
the

sam
e
as
that

w
hich

is
applied

in
order

to
prOVIde

the
excuse

ofself-defense....
N
o.w

let
m
e
outline

briefly,
how

ever,
the

perplexities
that

assail
m
e
w
hen

I
exam

m
e
m
y
brother's

dem
onstration

m
ore

closely. Itis
true

thata
statute

should
be
applied

in
the

light
ofits

purpose,
and

that
one

of
the

purposes
ofcrim

inal
IS
recognized

to
be
deterrence.The

difficulty
is
thatotherpurposes

are
also

.ascnbed
to
the

law
ofcrim

es.
It
has

been
said

that
one

ofits
objects

is
to

proV
Ide

an
orderly

outletfor
the

instinctive
hum

an
dem

and
for

retribution....
It

has
a!so

been
said

thatits
objectis

the
rehabilitation

ofthe
w
rongdoer.

...
O
ther

theones?ave
been

propounded.A
ssum

ing
thatw

e
m
ustinterpreta

statute
in
the

lIght
ofIts

purpose,w
hatare

we
to
do

w
hen

it
has

m
any

purposes
or
w
hen

its
purposes

are
disputed?

A
sim
ilar,difficulty

is
presented

by
the

fact
thatalthough

there
is
authority

for
m
y
brothers

m
terpretatlO

n
ofthe

excuse
ofself-defense,there

is
otherauthority

w
hIch

assIgns
to
thatexcuse

a
differentrationale....

The
taughtdoctrine

ofour
schools,

'"
runs

in
the

follow
ing

term
s:
The

statute
concerning

m
urder

re-
qU
Ires

a
"w
illful"

act.The
m
an
w
ho
acts

to
repel an

aggressive
threatto

his
ow
n

lIfe
does

not
act

"w
illfully,"

but
in
response

to
an

im
pulse

deeply
ingrained

in
hum

an
nature.Isuspectthatthere

is
hardly

a
law

yerin
this

C
om
m
onw

ealth
w
ho

IS
notfam

iliar
w
ith

this
line

ofreasoning....
N
ow

the
fam

iliar
explanation

for
the

excuse
of
self-defense

just
expounded

obviously
cannotbe

applied
by
analogy

to
the

facts
ofthiscase.These

m
en
acted

notonly
"w
illfully"

butw
ith
greatdeliberation

and
afterhours

ofdiscussing
w
hat

thev
should

do.
A
gain

we
encounter

a
forked

path,
w
ith

one
lIn'e

of
reasonm

g
leading

us
in
one

direction
and

anotherin
a
direction

thatis
exactly

the
opposite.

This
is
in
this

case
com

pounded,as
itw

ere,for
we

have
to
setoffone

explanation,incorporated
in
a
virtually

unknow
n
precedent ofthIS

C
ourt,agam

st
another

explanation,w
hich

form
s
a
partofthe

taughtlegaltradItIO
n
ofourlaw

schools,
but

w
hich,

so
far

as
I
know

,
has

never
been

adopted
m
any

JudICIal
decision....
...I

have
difficulty

in
saying

that
no

deterrent
effect

w
hatever

could
be
at-

tributed
to
a
decision

that
these

m
en
w
ere

guilty
ofm

urder.
The

stigm
a
of
the

w
ord

"m
urderer"

is
such

thatit
is
quite

likely,
I
believe,

that
ifthese

m
en
had

know
n
thattheiractw

as
deem

ed
by
the

law
to
be
m
urderthey

w
ould

have
w
aited

for
a
few

days
at
least

before
carrying

out
their

plan.
D
uring

that
tim
e
som

e
unexpected

reliefm
ighthave

com
e.Irealize

thatthis
observation

only
reducesthe

distinction
to
a
m
atterofdegree,and

does
notdestroy

italtogether.ItIS
certam

ly
true

that
the

elem
ent

of
deterrence

w
ould

be
less

in
this

case
than

is
norm

ally
involved

in
the

application
ofthe

crim
inallaw

.
There

is
still

a
further

difficulty
in
m
y
brother

Foster's
proposal

to
read

an
exception

into
the

statute
to
favor

this
case,

though
a
difficulty

not
even

intim
ated

in
his

opinion. W
hatshallbe

the
scope

ofthIS
exceptIO

n?
H
ere

the
m
en

castlots
and

the
victim

w
as
him

self
originally

a
party

to
the

agreem
ent.

W
hat

w
ould

we
have

to
decide

ifW
hetm

ore
had

refused
from

the
beginning

to
partI-

cipate
in
the

plan?
W
ould

a
m
ajority

be
perm

itted
to
overrule

him
?
O
r,suppose

thatno
plan

w
ere

adopted
atalland

the
others.sim

ply
conspired

.to
bnng

about
W
hetm

ore's
death,

justifying
their

act
by

saym
g
that

he
w
as
m
the

w
eakest

condition.
O
r
again,

that
a
plan

of
selection

w
as
follow

ed
but

one
based

on
a

differentjustification
than

the
one

adopted
here,as

ifthe
others

w
ere

and
insisted

thatW
hetm

ore
should

die
because

he
w
asthe

only
one

w
ho
belIeved

m
an

afterlife.These
illustrations

could
be
m
ultiplied,butenough

have
been

suggested
to
reveal w

hata
quagm

ire
ofhidden

difficulties
m
y
brother's

reasoning
contains.

O
fcourse

Irealise
on
reflection

thatIm
ay
be
concerning

m
yselfw

ith
a
problem

thatw
illneverarise,since

itis
unlikely

thatany
group

ofm
en
w
illeveragain

be
brought

to
com

m
it
the

dread
act

that
involved

here.Y
et,

stili
further

reflection,even
ifwe

are
certain

thatno
SIm

Ilar
case

W
Illanse

agam
,do

notthe
I
have

given
show

the
lack

ofany
coherentand

rational
principle

in
the

rule
m
y

proposes?
Should

notthe
soundness

ofa
principle

?e
tested

by
the

conclusions
itentails,w

ithoutreference
to

accidents
oflaterlItIgatlO

nal
historv?

StilL
if
this

is
so,

w
hy

is
it
that

w
e
of
thIS

C
ourt

so
often

dISCUSS
the

w
e
are

likely
to
have

later
to
apply

aprinciple
urged

forthe
solution

ofthe
case

before
us?

Is
thIS

a
SItuatIO

n
w
here

a
lm
e
ofreasom

ng
not

originally
proper

has
becom

e
sanctioned

by
precedent,

so
that

we
are

per-
m
itted

to
apply

itand
m
ay
even

be
under

an
obligation

to
do

so?
The

m
ore

I
exam

ine
this

case
and

think
about

it,
the

m
ore

deeply
I
becom

e
involved. M

y
m
ind

becom
es
entangled

in
the

m
eshes

ofthe
very

nets
I
throw

out
for

m
y
ow
n
rescue.

I
find

that
alm

ost
every

consideration
that.bears

on
decision

ofthe
case

is
counterbalanced

by
an
0pposll1g

consIderatIO
n
leadm

g
m

the
opposite

direction.
M
y
brother

Foster
has

not
to
m
e,
nor

can
I

discoverform
yself,any

form
ula

capable
ofresolvm

g
the

eqU
IvocatIO

ns
thatbeset

m
e
on

all
sides.

I
have

given
this

case
the

bestthought ofw
hich

I
am

capable.I
have

scarcely
sleptsince

itw
as
argued

before
us.W

hen
Ifeelm

yselfinclined
to
acceptthe

vIew
of
m
y
brother

Foster,
I
am

repelled
by

a
feeling

that
his

argum
ents

are
111-

tellectually
unsound

and
approach

m
ere

rationalization.O
n
the

otherhand,w
hen

I
incline

tow
ard

upholding
the

conviction,
1
am

struck
by

the
absurdity

of
di-

recting
thatthese

m
en
be
putto

death
w
hen

theirlives
have

been
saved

atthe
cost

ofthe
lives

often
heroic

w
orkm

en.
It
is
to
m
e
a
m
atter

ofregret
that

the
P
ro-
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75
[The

dilem
m
a
of
the

judge
in
the

unjust
legal

system
w
as
the

subject
ofdebate

betw
een

South
A
fncan

scholars
under

apartheid.
See

R
.
W
acks

101
South

Afi'icun
L
aw

1.
266

(1984)
and

J.
D
lIgard

!OJ
S.A

.
L.J.

286
w
ith

W
acks's

rejoinder
atp.

295.
See

also
R.

D
w
ork:n.

LO
lV'S

E
m
pire

(1986),
pp.

104
108,

R.
A
bel

in
D
.
D
yzenhalls,

R
ecr'!fiing

The
R
ule

0/
L
aw

(1999),
p.
66,

D
.
D
yzenhalls,

H
ard

C
ases

In
W
icked

L
egal

System
s
(1991)

and
R
.
Teitel,

TransitionalJustice
(2000)

and
post,

98.1

secutorsaw
fitto

ask
foran

indictm
entfor

m
urder.Ifwe

had
a
provision

in
our

statutesH
1akm

g
It
a
cnm

e
to
eat

hum
an

flesh,
that

w
ould

have
been

a
m
ore

appropnate
charge.

Ifno
other

charge
suited

to
the

facts
ofthis

case
could

be
brought

agam
st
the

defendants,
ifw

ould
have

been
w
iser,

I
think,

not
to
have

m
dlcted

them
at
all.

U
nfortunately,

how
ever,

the
m
en
have

been
indicted

and
tned,and

we
have

therefore
been

draw
n
into

this
unfortunate

affair.
Sm
ce
Ihave

been
w
holly

unable
to
resolve

the
doubts

thatbesetm
e
aboutthe

law
of
thIs

case,
I
am

w
ith_regret

announcing
a
step

that
is,

I
believe,

un-
precedented

m
the

hl§tory
ot
thIs

tnbunal.
I
declare

m
y
w
ithdraw

al
from

the
decision

ofthis
case. 70

K
E
E
N
,J.I

should
like

to
begin

by
setting

to
one

side
t\VO

questions
w
hich

are
notbefore

this
C
ourt.

The
firsto

f
these

is
w
hether

executive
clem

ency
should

be
extended

to
these

defenda.nts
Ifthe

conviction
is
affirm

ed.U
nderoursystem

ofgovernm
ent,thatis

a,questIO
n
for

the.C
hIef

ExecutIve,
not

for
us.

I
therefore

disapprove
of
that

passage
ll1
the

0pll1lOn
ofthe

C
hIefJustIce

ll1
w
hich

he
in
effect(Jivesinstructions

to
the

C
?ief

as
to
w
hathe

should
do
in
thiscase

and
thatsom

e
Im
propnety

wIllattach
Ifthese

m
structlO

ns
are

notheeded.This
is
a
confusion

of
governm

ental
confusion

ofw
hich

the
judiciary

should
be
the

lastto
be
gUIlty..1

w
Ish

to
state

thatifI
w
ere

the
C
hiefExecutive

I
w
ould

go
farther

in
the

dIrectIO
n
of
clem

ency
than

the
pleas

addressed
to
him

propose.
I
w
ould

pardon
these

m
en
altogether,since

I
believe

that
they

have
already

suffered
en-

ough
to
pay

forany
offense

they
m
ay
have

com
m
itted.Iw

antitto
be
understood

thatthis
rem

ark
ism

ade
in
m
y
capacity

asa
private

citizen
w
ho
bv
the

accidentof
his

office
happens

to
have

acquired
an
intim

ate
acquaintance

w
ith
the

facts
ofthis

In
the

discharge
ofm

y
duties

as
judge,itis

neitherm
y
function

to
address

dIrectIO
ns
to
the

C
hiefExecutive,nor

to
take

into
accountw

hathe
m
ayor

m
ay

notdo,m
reachll1g

m
y
o\vn

declSlon,w
hIch

m
ustbe

controlled
entirely

bv
the

law
ofthis

C
om
m
onw

ealth.
The

second
I
w
ish

to
putto

one
side

is
thatofdeciding

w
hether

w
hatthese

m
en
dId

w
as

nght"
or
"w
rong","w

icked"
or"good".Thatis

also
a

questIO
n
thatIS.Irrelevantto

discharge
ofm

y
office

as
ajudge

sw
orn

to
apply,

notm
y

ofm
orahty,butthe

law
ofthe

land.In
putting

this
question

to
sIdeI

thm
k
Ican

also
safely

dism
iss
w
ithoutcom

m
entthe

firstand
m
ore

poetIC
portIO

n
ofm

y
brotherFoster's

opinion.The
elem

entoffantasy
contained

ll1
the

developed
there

has
been

sufficiently
revealed

in
m
y
brother

Tattll1g
s
som

ew
hatsolem

n
attem

ptto
take

those
argum

ents
seriouslv

W
hence

arise
allthe

difficulties
ofthe

case,then,a;;d
the

necessitv
m
anv

pages
of
discussion

about
w
hat

ought
to
be

so
obvious?

The
difficulties.

w
hatever

form
they

m
ay
present

them
selves,

all
trace

back
to
a
single

source,and
IS
a
failure

to
distinguish

the
legalfrom

the
m
oralaspects

ofthis
case..To

put
It
bluntly,

m
y
brothers

do
not

like
the

fact
that

the
w
ritten

law
reqU

Ires
the

conV
IctIO

n
ofthese

defendants.N
eitherdo

I,butunlike
m
v
brothers

I
respect

the
obli¥ations.of

an
office

that
requires

m
e
to
put

m
y
pe-rsonal

pre-
dIlectIO

ns
out

ot
m
y
m
ll1d

w
hen

I
com

e
to
interpret

and
applv

the
law

of
this

C
om
m
onw

ealth.
-

N
ow
,
ofcourse,

m
y
brother

Foster
does

not
adm

it
that

he
is
actuated

by
a

personal dIslIke
ofthe

w
ntten

law
.Instead

he
develops

a
fam

iliarline
ofargum

ent
accordll1g

to
w
hIch

the
court

m
ay
disregard

the
express

language
of
a
statute

w
hen

som
ething

not
contained

in
the

statute
itself,

called
its

can
be

em
ployed

to
justify

the
result

the
courtconsiders

proper.
B
ecause'thls

IS
an

issue
betw

een
m
yselfand

m
y
colleague,I

should
lIke,

before
dlSCUSSll1g

hIS
par-

ticular
application

of
the

argum
ent

to
the

facts
o
fthIS

case,
to
say

som
ethll1g

about
the

historical
background

of
this

issue
and

ItS
m
1plIcatlO

ns
for

law
and

governm
entgenerally....

.
.

W
e
now

have
a
clear-cut

principle,
w
hich

is
the

suprem
acy

of
the

legIslatIve
branch

of
our

governm
ent.

From
that

principle
flow

s
the

obhgatIon
of
the

JU-
diciarv

to
enforce

faithfully
the

w
ritten

law
,
and

to
ll1terpret

that
law

ll1
ac-

w
ith
its
plain

m
eaning

w
ithoutreference

to
our

personal
orour

individualconceptions
ofjustice.I

am
notconcerned

w
ith

the
questIO

n
w
hether

the
principle

that
forbids

the
judicial

revision
ofstatutes

IS
nght

or
w
rong,

sirable
or
undesirable:

I
observe

m
erely

that
thIS

pnnclple
has

becom
e
a
tacIt

prem
ise

underlying
the

w
hole

ofthe
legaland

governm
entalorderI

am
sw
orn

to
adm

inister.
Y
etthough

the
principle

ofthe
suprem

acy
ofthe

legislature.has
been

accepted
in
theory

forcenturies,such
is
the

tenacity
ofprofessionaltradItIO

n
and

the
force

offixed
'habits

ofthoughtthatm
any

ofthe
judiciary

have
stIllnotaccom

m
odated

them
selves

to
the

restricted
role

w
hich

the
new

order
im
poses

?n
them

.
M
y

brotherFosteris
one

ofthatgroup:his
w
ay
ofdealing

w
ith
statutes

IS
exactly

that
ofa

judge
living

in
the

3900's.
.
.

..
.

W
e
are

allfam
iliar

w
ith
the

process
by
w
hIch

the
JudICIalreform

ofdIsfavored
legislative

enactm
ents

is
accom

plished....
.

.
.

process
ofjudicialreform

requires
three

steps..The
firstofthese

IS
to
dIVll1e

som
e
single

"purpose"
w
hich

the
statute

serves.
ThIs

IS
done

although
not

one
statute

in
a
hundred

has
any

such
single

purpose,and
although

the
objectIves

of
nearly

every
statute

are
differently

interpreted
by

different
of

ItS
sponsors.

The
second

step
is
to
discover

thata
m
ythIcal

bem
g
called:the

legIS-
lator,"

in
the

pursuit
ofthis

im
agined

"purpose,"
overlooked

som
ethm

g
or

som
e
gap

orim
perfection

in
his

w
ork,Then

com
es
the

finaland
m
ostrefreshm

g
part

ofthe
task,w

hich
is,ofcourse,

to
fill
in
the

blank
thus

created.
Q
uod

erat
faciendum

,.,.
.
.
.

O
ne
could

notw
ish

fora
bettercase

to
Illustrate

the
specIO

usnature
ofthIS

gap-
filling

process
than

the
one

before
us.

M
y
brotherthinks

he
know

s
w
ha:

w
as
sought

w
hen

m
en

m
ade

m
urder

a
cnm

e,
and

that
w
as
s01?ethm

g
he
cal.b

"deterrence."
M
y
brotherTatting

has
already

show
n
how

m
uch

IS
passed

overm
that

interpretation,
B
ut
I
think

the
trouble

goes
deeper,

I
doubt

very
m
uch

w
hether

our
statute

m
aking

m
urder

a
crim

e
really

has
a
"purpose"

in
any

or-
dinary

sense
ofthe

term
.
Prim

arily,
such

a
reflects

a
deeply

felt
hum

an
conviction

thatm
urderis

w
rong

and
thatsom

ethm
g
should

be
done

to
the

m
an

w
ho

com
m
its

it.
If
we

w
ere

forced
to
be
m
ore

articulate
about

the
w
e

w
ould

probably
take

refuge
in
the

m
ore

sophisticated
theories

ofthe
crnull1010-

gists.w
hich,ofcourse,w

ere
certainly

notin
the

m
inds

ofthose
w
ho
drafted

our
W
e
m
ightalso

observe
thatm

en
w
illdo

theirow
n
w
ork

m
ore

effectIvely
and

live
lives

ofthey
are

protected
againstthe

threatofviolentassault....,
Ifwe

do
notknow

the
purpose

of§
how

can
w
e
pOSSIbly

say
IS
a

"'gap"
in
it?
H
ow

can
we
know

w
hatits

draftsm
en
thoughtaboutthe

questIO
n
of

killing
m
en
in
order

to
eatthem

?
...
[I]trem

all1S
abundantly

clearthatneIther
I

nor
m
y
brother

Foster
know

s
w
hatthe

"purpose"
of§

12-A
IS,

.
C
onsiderations

sim
ilar

to
those

I
have

justoutlined
are

also
applIcable

to
the

exception
in
favor

ofself-defense,w
hich

plays
so
large

a
role

in
the

reasoningo
f

m
y
brothers

Fosterand
Tatting.A

s
in
dealing

w
ith
the

statute,so
m
dealm

g
W
Ith

the
exception,the

question
is
notthe

conjecturalpurpose
o
fthe

rule,butItS
scope.

N
ow

the
scope

ofthe
exception

in
favor

ofself-defence
as
Ithas

been
applIed

by
this

C
ourt

is
plain:

it
applies

to
cases

of
resisting

an
aggressive

threat
to
the

party's
ow
n
life.

Itis
therefore

too
clearforargum

entthatthIS
case

does
notfall
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w
ithin

the
scope

ofthe
exception,since

itis
plain

thatW
hetm

ore
m
ade

no
threat

againstthe
lives

ofthese
defendants.

The
essentialshabbiness

ofm
y
brotherFoster's

attem
pts

to
cloak

his
rem

aking
ofthe

w
ritten

law
w
ith
an
airoflegitim

acy
com

es
tragically

to
the

surface
in
m
y

brother
Tatting's

opinion.
Justice

Tatting
struggles

m
anfully

to
com

bine
his

colleague's
loose

m
oralism

s
w
ith
his

ow
n
sense

offidelitv
to
the

w
ritten

law
.The

issue
ofthis

struggle
could

only
be
thatw

hich
occurred,

com
plete

defaultin
the

discharge
of
the

judicial
function.

Y
ou

sim
ply

cannot
apply

a
statute

as
it
is

w
ritten

and
rem

ake
itto

m
eetyour

ow
n
w
ishes

atthe
sam

e
tim
e.

N
ow

Iknow
thatthe

line
ofreasoning

Ihave
developed

in
this

opinion
willnot

be
acceptable

to
those

w
ho
look

only
to
the

im
m
ediate

effects
ofa

decision
and

ignore
the

long-run
im
plications

ofan
assum

ption
by
the

judiciary
ofa

pow
erof

dispensation.
A
hard

decision
is
never

a
popular

decision.
Judges

have
been

celebrated
in
literature

for
their

sly
prow

ess
in
devising

som
e
quibble

by
w
hich

a
litigantcould

be
deprived

ofhis
rights

w
here

the
public

thoughtitw
as
w
rong

for
him

to
assertthose

rights.B
utIbelieve

thatjudicialdispensation
does

m
ore

harm
in
the

long
run

than
hard

decisions.
H
ard

cases
m
ay
even

have
a
certain

m
oral

value
by
bringing

hom
e
to
the

people
their

ow
n
responsibilities

tow
ard

the
law

thatis
ultim

ately
theircreation,and

by
rem

inding
them

thatthere
is
no
principle

ofpersonalgrace
thatcan

relieve
the

m
istakes

oftheir
representatives.

Indeed,I
w
ill
go
farther

and
say

that
not

only
are

the
principles

I
have

been
expounding

those
w
hich

are
soundest

for
our

present
conditions,

but
that

we
w
ould

have
inherited

a
betterlegalsystem

from
ourforefathers

ifthose
principles

had
been

observed
from

the
beginning.Forexam

ple,w
ith
respectto

the
excuse

of
self-defense,ifourcourts

had
stood

steadfaston
the

language
ofthe

statute
the

result
w
ould

undoubtedly
have

been
a
legislative

revision
ofit.

Such
a
revision

w
ould

have
draw

n
on

the
assistance

ofnatural
philosophers

and
psychologists,

and
the

esulting
regulation

ofthe
m
atterw

ould
have

had
an
understandable

and
rational

basis,
instead

of
the

hodge-podge
of
verbalism

s
and

m
etaphysical

dis-
tinctions

thathave
em
erged

from
the

judicialand
professionaltreatm

ent.
These

concluding
rem

arks
are,

of
course,

beyond
any

duties
that

I
have

to
discharge

w
ith

relation
to
this

case,butI
include

them
here

because
Ifeeldeeply

that
m
y
colleagues

arc
insufficiently

aw
are

of
the

dangers
im
plicit

in
the

con-
ceptions

ofthe
judicialoffice

advocated
by
m
y
brother

Foster.
I
conclude

thatthe
conviction

should
be
affirm

ed.
H
A
N
D
Y
,
J.
I
have

listened
w
ith

am
azem

ent
to
the

tortured
ratiocinations

to
w
hich

this
sim

ple
case

has
given

rise.
I
never

cease
to
w
onder

atm
y
colleagues'

ability
to
throw

an
obscuring

curtain
oflegalism

s
aboutevery

issue
presented

to
them

for
decision.

W
e
have

heard
this

afternoon
learned

disquisitions
on

the
distinction

betw
een

positive
law

and
the

law
ofnature,the

language
ofthe

statute
and

the
purpose

ofthe
statute,judicialfunctions

and
executive

functions,judicial
legislation

and
legislative

legislation....
W
hathave

allthese
things

to
do
w
ith

the
case?

The
problem

before
us
is
w
hat

w
e,as

officers
ofthe

governm
ent,ought

to
do

w
ith

these
defendants.

Thatis
a

question
ofpracticalw

isdom
.to

be
exercised

in
a
context.notofabstracttheorv

but
ofhum

an
realities.

W
hen

the
case

is
approached

in
this

light,
itbecom

es,'i
think,

one
ofthe

easiestto
decide

thathas
ever

been
argued

before
this

C
ourt.

Before
stating

m
y
ow
n
conclusionsaboutthe

m
erits

ofthe
case,Ishould

like
to

discuss
briefly

som
e
ofthe

m
ore

fundam
entalissuesinvolved-issueson

w
hich

m
y

colleagues
and

I
have

been
divided

ever
since

I
have

been
on

the
bench.

I
have

never
been

able
to
m
ake

m
y
brothers

see
that

governm
entis

a
hum

an
affair,and

thatm
en
are

ruled,notby
w
ords

on
paperorby

abstracttheories,but
by
otherm

en.They
are

ruled
well

w
hen

their
rulers

understand
the

feelings
and

conceptions
of
the

m
asses.

They
are

ruled
badly

w
hen

that
understanding

is
lacking.
O
fall

branches
ofthe

governm
ent,

the
judiciary

is
the

m
ostlikely

to
lose

its

contactw
ith
the

com
m
on
m
an.The

reasons
for

this
are,ofcourse,fairly

W
here

the
m
asses

reactto
a
situation

in
term

s
ofa

few
salient

features,we
pick

into
little

piecesevery
situation

presented
to
us.Law

yersare
hired

by
both

Sidesto
analyze

and
dissect.

Judges
and

attorneys
vie

one
another

to
see

w
ho

can
discoverthe

greatestnum
ber ofdifficulties

and
distm

ctlons
m
a
sm
gle

setoffacts.
Each

side
tries

to
find

cases,
real

or
im
agined,

that
wIll

em
barrass

the
dem

on-
strations

ofthe
otherside.To

escape
this

em
barrassm

ent,stillfurtherdlstm
ctlO

ns
are

invented
and

im
ported

into
the

situation.W
hen

a
set?,ffacts

has
been

sub-
jected

to
this

kind
oftreatm

entfora
sufficienttim

e,allthe
hte

and
JUIce

have
gone

outofitand
w
e
have

lefta
handful

ofdust.
N
ow

I
realize

thatw
hereveryou

have
rules

and
abstractprinciples

law
yers

are
going

to
be
able

to
m
ake

distinctions.T
o
som

e
extentthe

sortofthm
g
Ihave

been
describing

is
a
necessary

evilattaching
to
any

form
al
regulation

of
affairs.

B
utIthink

thatthe
area

w
hich

really
stands

in
need

ofsuch
regulatIO

n
IS
greatly

overestim
ated.

There
are,

of
course,

a
few

fundam
ental

rules
of
the

gam
e
that

m
ustbe

accepted
ifthe

gam
e
is
to
go
on
atall.I

'70uld
include

am
ong

these
the

rules
relating

to
the

conductofelections,the
appom

tm
entofpubhc

?fficlals,and
the

term
during

w
hich

an
office

is
held.H

ere
are

som
e
restram

ton
discretion

and
dispensation,som

e
adherence

to
form

,som
e
scruple

forw
hatdoes

and.w
hatd.oes

notfallw
ithin

the
rule,is,Iconcede,essential.Perhaps

the
area

ofbaSIC
should

be
expanded

to
include

certain
other

rules,
such

as
those

deSigned
to

preserve
the

free
civilm

oign
system

..
.

.
.

B
ut
outside

of
these

fields
I
beheve

that
all

governm
ent

offiCials,
m
cludm

g
judges,

w
ill
do

their
jobs

best
if
they

treat
and

abstract
concepts

as
m
-

strum
ents.W

e
should

take
as
our

m
odel,

I
thm

k,the
good

adm
llllstra.tor,w

ho
accom

m
odates

procedures
and

principles
to
the

case
at
hand,

selectm
g
from

am
ong

the
available

form
s
those

m
ostsuited

to
reach

the
proper

result.
.

The
m
ostobvious

advantage
ofthis

m
ethod

ofgovernm
entIS

thatItperm
itsus

to
gO
aboutour

daily
tasks

w
ith
efficiency

and
com

m
on
sense.M

y.
to

philosophy
has,how

ever,deeperroots.Ibelievet.hatitis
W
ith
the

m
Slght

this
philosophy

gives
thatw

e
can

the
essentialIfw

e
are

to
keep

ouractions
in
reasonable

accord
W
ith
the

sentim
ents

ofthose
subjectto

ourrule.
M
ore

governm
ents

have
been

w
recked,

and
m
ore

hum
an
m
isery

caused,
by
the

lack
ofthis

accord
betw

een
rulerand

ruled
than

by
any

otherfactor
thatcan

be
discerned

in
history.O

nce
drive

a
sufficientw

edge
betw

een
the
m
ass?f

and
those

w
ho
directtheirlegal,political,and

econom
ic
life,and

oursociety.IS
rum

ed.
Then

neitherFoster's
law

ofnature
norK

een's
fidelity

to
w
ritten

law
W
illavailus

anything.
.

.
..

N
ow

w
hen

these
conceptions

are
apphed

to
the

case
before

us,
ItS

deCISIOn
becom

es,asIhave
said,perfectly

easy.In
orderto

dem
onstrate

thiS
Ishallhave

to
introduce

certain
realitiesthatm

y
brothersin

theircoy
decorum

have
been

seen
fit

to
pass

over
in
silence,although

they
are

justas
acutely

aw
are

them
as
I
am
.

The
firstofthese

is
thatthis

case
hasaroused

an
enorm

ouspubhc
m
terest,both

here
and

abroad.
A
lm
ost

every
new

spaper
and

m
agazine.

carned
articles

aboutit;colum
nists

have
shared

w
ith
theirreaders

confidentialm
form

atlO
nas

to
the

nextgovernm
entalm

ove;hundreds
of

have
been

pnnted.
O
ne
ofthe

greatnew
spaperchains

m
ade

a
pollofpubhc

opm
lO
n
on
the

questIO
n,

"W
hat

do
vou

think
the

Suprem
e
C
ourt

should
do

W
ith

the
Speluncean

ex-
plorers')"

A
boutninety

percentexpressed
a
beliefthat

should
be

pardoned
or
let
offw

ith
a
kind

oftoken
pU
lllshm

ent.
It

IS
pertectly

clear,then,
how

the
public

feels
aboutthe

case.W
e
could

have
know

n
thiS

W
ithoutthe

poll,
ofcourse.on

the
basis

ofcom
m
on
sense,oreven

by
observing

thaton
thiS

C
ourt

there
are

apparently
four-and-a-half

m
en,

or
ninety

per
cent,

w
ho

share
the

com
m
on
opinion.

.
Thism

akesitobvious,notonly
w
hatw

e
should

do,butw
hatwe

m
ustdo

Ifw
e

are
to
preserve

betw
een

ourselves
and

public
opinion

a
reasonable

and
decent
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accord.
D
eclaring

these
m
en

innocent
need

not
involve

us
in
any

undignified
qU
Ib?le

or
trick.

N
o
principle

of
statutory

construction
is
required

that
is
not

consIstentw
Ith

the
pastpractices

ofthis
C
ourt.C

ertainlv
no
lavm

an
w
ould

think
that

in
letting

these
m
en

off
w
e
had

stretched
the

sta"tute
m
ore

than
our

ancestors
did

w
hen

they
created

the
excuse

of
self-defense.If

a
m
ore

detailed
dem

onstratIO
n
of
the

m
ethod

ofreconciling
our

decision
w
ith

the
statute

is
re-

qU
Ired,.Ishould

be
contentto

reston
the

argum
ents

developed
in
the

second
and

less
VIsIOnary

partofm
y
brother

Foster's
opinion.

N
ow

Iknow
thatm

y
w
illbe

horrified
by
m
y
suggestion

thatthis
C
ourt

should
take

account
ofpublIc

opllllO
n.
They

w
ill
tell

you
thatpublic

opinion
is

em
otIO

nal
and

capnclO
us,thatItIS

based
on
half-truths

and
listens

to
w
itnesses

w
ho

are
not

subject
to
cross-exam

ination.
They

w
ill
tell

vou
that

the
law

sur-
rounds

the
trial.ofa

case
like

this
w
ith

elaborate
safeguards,

designed
to
insure

thatthe
truth

wJllbe
know

n
and

thatevery
rationalconsideration

bearing
on
the

issues ofthe
case

has
been

taken
into

account.Thev
w
illw

arn
vou

thatall
these

safeguards
go

for
naught

if
a
m
ass

opinion
outsid;this

fram
ew
ork

is
allow

ed
to
have

any
influence

on
our

decision.
B
utletus

look
candidly

at
som

e
ofthe

realities
ofthe

adm
inistration

ofour
crim

inallaw
.W

hen
a
m
an
is
accused

ofcrim
e,there

are,speaking
generally,four

IIIw
hIch

he
m
ay
escape

punishm
ent.

O
ne
ofthese

is
a
determ

ination
by
a

Judge
thatunderthe

applIcable
law

he
hascom

m
itted

no
crim

e.Thisis.ofcourse,
a
determ

ination
thattakes

place
in
a
ratherform

aland
abstractatm

osphere.B
ut

look
.atthe

otherthree
w
ays

in
w
hich

he
m
ay
escape

punishm
ent.These

are:
(I)a

declSlon
by
the

Prosecutor
not

to
ask

for
an
indictm

ent;
(2)

an
acquittal

by
the

Jury;
(3)

a
pardon

or
com

m
utation

of
sentence

by
the

executive.
C
an

anvone
pretend

thatthese
decisionsare

held
w
ithin

a
rigid

and
form

alfram
ew
ork

of;ules
that

prevents
factual

error,
excludes

em
otional

and
personal

factors,
and

guar-
antees

thatall
the

form
s
ofthe

law
w
ill
be
observed?

.
.In

the
case

ofthe
jury

w
e
do,

to
be
sure,

attem
pt
to
cabin

their
deliberations

w
lthlll

the
area

ofthe
legally

relevant,
but

there
is
no
need

to
deceive

ourselves
into

believing
thatthis

attem
ptis

really
successful.In

the
norm

alcourse
ofevents

the
now

before
us
w
ould

have
gone

on
all
ofits

issues
directly

to
the

jury.
H
ad

thIS
we
can

be
confidentthatthere

w
ould

have
been

an
acquittalor

atleast
a
dIVISIOn

thatw
ould

have
prevented

a
conviction.

Ifthe
jury

had
been

Illstructed
that

the
m
en's

hunger
and

their
agreem

ent
w
ere

no
defense

to
the

of
m
urder,

their
verdict

w
ould

in
all

likelihood
have

ignored
this

in-
structIO

n
and

w
ould

have
involved

a
good

dealm
ore

tw
isting

ofthe
letterofthe

law
than

any
thatislikely

to
tem

ptus.O
fcourse

the
only

reason
thatdidn'toccur

III
thIS

case
w
as
the

fortuitous
that

the
forem

an
of
the

jury
hap-

pened
to
be
a
law

yer.
HIS

learnlllg
enabled

him
to
devise

a
form

ofw
ords

that
w
ould

allow
the

jury
to
dodge

its
usualresponsibilities.

M
y
brotherTatting

expresses
annoyance

thatthe
Prosecutordid

not.in
effect.

decide
the

case
for

him
by
notasking

foran
indictm

ent.Strictas
he
is
him

self
com

plying
w
ith
the

dem
ands

oflegaltheory,he
isquite

contentto
have

the
fate

of
these

m
en
decided

outofcourtby
the

Prosecutoron
the

basis
ofcom

m
on
sense.

The
C
hief

Justice,
on

the
other

hand,
w
ants

the
application

of
COm

m
on
sense

postponed
to
the

very
end,

though
like

Tatting,he
w
ants

no
personal

partin
it.

ThIS
bnngs

m
e
to
the

concluding
portion

ofm
y
rem

arks,w
hich

has
to
do
w
ith

executive
clem

ency,B
efore

discussing
thattopic

directly,Iw
antto

m
ake

a
related

observatIon
aboutthe

pollofpublic
opinion.A

s
Ihave

said,ninety
percentofthe

people
w
anted

the
Suprem

e
C
ourtto

letthe
m
en
offentirelv

orw
ith
a
m
ore

orless
nom

inal
punishm

ent.
The

ten
per

centconstituted
a

oddly
assorted

group',
w
ith

the
m
ostcurious

and
divergent

opinions....
[A
]Ithough

alm
ost

every
con-

ceIvable
variety

and
shade

ofopinion
w
as
represented

in
this

group,there
w
as,so

faras
Iknow

,notone
ofthem

,nora
single

m
em
berofthe

m
ajority

ofninetyper
cent,w

ho
said,"1

think
itw

ould
be
a
fine

thing
to
have

the
courts

sentence
these

Postscript
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m
en

to
be
hanged,

and
then

to
have

another
branch

of
the

goveJ;nm
entcom

e
along

and
pardon

them
."
Y
etthisis

a
solution

thathas
m
ore

or
less

dom
m
ated

ourdiscussions
and

w
hich

our
C
hIefJustIce

proposes
as
a
w
ay
by
w
hIch

we
can

avoid
doing

an
injustice

and
atthe

sam
e
tim
e
preserve:re:spectfor

law
.H
e
can

be
assured

that
if
he

is
preserving

anybody's
m
orale,

It
IS
hIS

ow
n,
and

not
the

public's,w
hich

know
s
nothing

ofhis
distinctions.Im

ention
thIS

m
atterbecause

I
w
ish

to
em
phasize

once
m
ore

the
dangerthatw

e
m
ay
getlost

111the
patterns

of
ourow

n
thoughtand

forgetthatthese
patternsoften

castnotthe
slIghtestshadow

on
the

outside
w
orld.

.
Icom

e
now

to
the

m
ostcrucialfactin

thiscase,a
factknow

n
to
allofus

on
C
ourt,though

one
thatm

y
brothers

haveseen
fitto

under
coveroftheIr

judicialrobes.This
is
the

frightening
likelIhood

thatIfthe
Issue

Isleftto
hIm

,the
C
hiefExecutive

w
illrefuse

to
pardon

these
m
en
or
com

m
ute

sentences.A
s

w
e
all
know

our
C
hiefExecutive

is
a
m
an
now

w
ell
advanced

IIIyears,
ofvery

stiffnotions:Public
clam

orusually
operates

on
him

w
ith
the

reverse
ofthe

effect
intended....
Their

scruple
about

acquiring
accurate

inform
ation

directly
not

them
from

being
very

perturbed
aboutw

hatthey
have

learned
acquaintance

w
ith

the
facts

I
have

rel,ated.
w
hy
.th.e

Justlc.e,
ordinarily

a
m
odelofdecorum

,saw
fit

111hIS
0p1l1lOn

to
flap

hIS
JudICIalrobes

III
the

face
ofthe

Executive
and

threaten
hIm

W
Ith
excom

m
um
catlon

Ifhe
to

com
m
ute

the
sentence.Itexplains,Isuspect,m

y
brotherFoster's

featofleVItatIOn
by

w
hich

a
w
hole

library
of
law

books
w
as

from
the

shoulders
of
these

defendants.Itexplains
also

w
hy
even

m
y
legalIstIC

brotherK
een

em
ulated

Pooh-
B
ah
in
the

ancientcom
edv

by
stepping

to
the

other
side

ofthe
stage

to
address

a
few

rem
arks

to
the

Execu"tive
"in

m
y
capacity

as
a
private

citizen."...
Im
ustconfessthatasIgrow

olderIbecom
e
m
ore

and
m
ore

perplexed
atm

en:s
refusalto

apply
theircom

m
on
sense

to
problem

s
oflaw

and
and

thIS
truly

tragic
case

has
deepended

m
y
sense

ofdiscouragem
entand

I
only

w
ish

that
I
could

convince
m
y
brothers

of
the

W
Isdom

of
the

pnnclples
I
have

applied
to
the

judicialoffice
since

I
firstassum

ed
it..,.

.
...I

conclude
thatthe

defendants
are

innocentofthe
cnm

e
charged,and

that
the

conviction
and

sentence
should

be
setaside.

.
,

TATTING,J.Ihave
been

asked
by
the

C
hiefJustice

w
hethe.r,.after

to
the

tw
o
opinions

justrendered,
I
desire

to
re-exam

ine.the
pOSItIOn

preV
IO
usly

taken
by
m
e.Iw

ish
to
state

thatafterhearing
I

greatly
st.rengthened

in
m
y
conviction

thatI
oughtnotto

partiCIpate
IIIthe:d,eclslOn

ofthIS
case.

The
Suprem

e
C
ourt

being
evenly

divided
the

conV
IctIO

n
and

of
the

C
ourt

of
G
eneral

Instances
is
affirm

ed.
It
is
ordered

that
the

executIO
n
of
the

sentence
shalloccur

at6
A.M

.,Friday,A
pril2,4300,atw

hich
the

Public
Execu-

tioner
is
directed

to
proceed

w
ith

all
convenient

dispatch
to
hang

each
of
the

defendants
by
the

neck
untilhe

is
dead.

N
ow

thatthe
courthas

spoken
itsjudgm

ent,the
reader

puzzled
by
the

choice
of

date
m
ay
w
ish

to
be
rem

inded
thatthe

centuries
w
hich

separate
us

the
year

4300
are

roughly
equalto

those
thathave

passed
since

A
ge

Pencles.
is
probably

no
need

to
observe

thatthe
Spe!uncean

C
ase

ItselfIS
m
tended

neIther
as
a
w
ork

ofsatire
nor

as
a
prediction

in
any

ordinary
sense

ofthe
term

.A
s
for

the
judges

w
ho
m
ake

up
C
hiefJustice

Truepenny's
court,they

are, ofcourse,as
m
ythicalas

the
facts

and
precedents

w
ith
w
hich

they
deal.The

readerw
ho
refuses

to
acceptthis

view
and

w
ho
seeks

to
trace

outcontem
porary

resem
blancesw

here
none

is
intended

contem
plated,should

be
w
arned

thathe
is
engaged

in
a
frolic

of
his

ow
n,
w
hich

m
ay

possibly
lead

him
to
m
iss<

w
hateverm

odest
truths

are

L.
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[From

(1945)
22
B
.Y
.B
.L
L
.
146,and

reprinled
in
a
revised

version
in

P
hilosophy,

P
olitics

and
Society

(ed.
L
aslett,

1956),p.
J34,to

w
hich

present
page

references
are

given.l
77

The
E
nglish

U
tilitarians

(1900),iii,
pp.

322,
324.

G
.W

ILLIA
M
S

InternationalLaw
and

the
Controversy

C
oncerning

the
'W
ord

"L
aw
"

(Revised
version,

1956f6

contained
in
the

opinions
delivered

by
the

Suprem
e
C
ourtofN

ew
garth.The

case
w
as
constructed

for
the

sole
purpose

of
bringing

into
a
com

m
o;
focus

certain
dIvergentphilosophies

oflaw
and

governm
ent.These

philosophiespresented
m
en

W
ith lIve

questions
ofchoICe

111the
daysofPlato

and
A
ristotle.Perhaps

they
wi]]

contll1ue
to
do
so
w
hen

ourera
has

had
Itssay

aboutthem
.Ifthere

is
any

elem
ent

ofpredictIO
n

111
the

case,
Itdoes

notgo
beyond

a
suggestion

that
the

questions
ll1volved

are
am
ong

the
perm

anentproblem
ofthe

hum
an
race.

[pp.616-645.J
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M
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from
the

expression
and

ascertainm
ent

ofm
eaning:

The
w
ay
to

deal
w
ith

the
definition

ofa
w
ord

ofm
ultiple

m
eanm

g
lIke

law
IS
to
recogl1lze

that
the

definition,
if
intended

to
be
of
the

ordinary
m
eaning,

m
ust

itselfbe
m
ultiple.

.
[po

155J
W
hen

jurisprudence
com

es
to
disem

barrass
Itself

of
ve,:bal

controversIes.'.:
there

w
illstillbe

som
e
questions

thatm
ay
usefully

be
saved

tordiSCUSSIOn
on
thell

ow
n
account.

Thus
a
com

parison
ofinternational

law
w
ith

m
unicipallaw

be
a
factuaL

nota
verbaL

discussion.
[po

I)6J

H
.L.A.H

A
R
T

D
efinition

and
Theory

in
Jurisprudence

78

(1954)

78
[E
ssay

J
of

E
ssays

in
Jurisprudence

and
P
hilosophy

(1983),originally
in
(1954)

70
L
.Q
.R
.

37.J

In
law

as
elsew

here.we
can

know
and

yetnotunderstand.Shadow
s
often

obscure
ourknow

ledge
w
hich

notonly
vary

in
intensity

butare
castby

differentobstacles
to
light.

These
cannot

all
be
rem

oved
by
the

sam
e
m
ethods

and
till

the
precise

character ofourperplexity
is
determ

ined
we
cannotte]]

w
hattools

we
shall

The
perplexities

Ipropose
to
discuss

are
voiced

in
those

questions
of

law
?
W
hat

is
a
State?

W
hat

is
a
right?

W
hat

IS
possessIO

n?
I
choose

thiS
tOpiC

because
itseem

s
to
m
e
that

the
com

m
on
m
ode

ofdefinition
is
ill-adapted

to
the

law
and

hascom
plicated

itsexposition;itsuse
has,Ithink,led

atcertain
points

to
a
divorce

betw
een

jurisprudence
and

the
study

ofthe
law

atw
ork,and

has
helped

to
create

the
im
pression

that
there

are
fundam

e.ntal
co.ncepts

that
.the

law
yer

cannot
hope

to
elucidate

w
ithout

entenng
a
forblddm

g
Jungle

of
philo-

sophicalargum
ent.Iw

ish
to
suggestthatthiS

IS
notso;thatlegal

how
ever

fundam
ental

can
be

elucidated
by

m
ethods

properly
adapted

to
their

speCial
character.

Such
m
ethods

w
ere

glim
psed

by
our

predecessors
buthave

only
been

fullv
understood

and
developed

in
our

ow
n
day.

.
Q
uestions

such
as
those

I
have

m
entioned

"W
hatis

a
State?"

"W
hatIS

law
?"

"W
hatisa

right?"
have

greatam
biguity.The

sam
e
form

ofw
ords

m
ay
be

dem
and

a
definition

or
the

cause
or
the

purpose
or
the

Justification
or
the

ongm
ofa

legalorpoliticalinstitution.B
utif,in

the
effortto

free
them

from
thiS.nsk

of
confusion

w
ith

other
questions,

we
rephrase

these
requests

for
defil1ltIO

ns
as

"W
hatis

the
m
eaning

ofthe
w
ord

'State'?"
"W

hat
is
the

m
eal1lng

ofthe
w
or.d

'right'?",
those

w
ho

ask
are

apt
to
feel

uneasy
as
if

had
trlV

lalIsed
their

question.
For

w
hat

they
w
antcannotbe

got
ofa

and
thiS

trans-
form

ation
oftheirquestion

suggestsitcan.ThiS
uneasm

ess
IS
the

expreSSIOn
ofan

instinct
w
hich

deserves
respect:

it
em
phasises

the
fact

that
those

w
ho

ask
these

questions
are

notasking
to
be
taughthow

to
use

w
ords

in
the

correctw
ay.

This
they

know
and

yet
are

still
puzzled.

H
ence

It
IS
no

answ
er
to
thiS

type
of

question
m
erely

to
tender

exam
ples

ofw
hat

are
correctly

called
nghts,.law

s,
or

corporate
bodies,and

to
te]]

the
questionerifhe

is
sti]]puzzled

thathe
IS

to
abandon

the
public

convention
and

use
w
ords

as
he
pleases.Forthe

anses
from

the
fact

that
though

the
com

m
on

use
of
these

w
ords

IS
know

n
It

IS
not

understood' and
itisnotunderstood

because
com

pared
w
ith
m
ostordinary

w
ords

these
legal

are
in
differentw

ays
anom

alous.
Som

etim
es,.as

w
ith

the
w
ord

"law
"
itself,

one
anom

aly
is
that

the
range

ofcases
to
w
hich

.ItIS
has

a
diversity

w
hich

baffles
the

initial
attem

pt
to
extract

any
pnnC

lple
behm

d
the

application,yetw
e
have

the
conviction

thateven
here

there
IS
som

e
pnnclple

and
notan

arbitrary
convention

underlying
the

surface
differences;so

thatw
hereas

It
w
ould

be
patently

absurd
to
ask

for
elucidation

of
the

principle
in
accordance

w
ith

w
hich

differentm
en
are

called
Tom

,it is
notfeltabsurd

to
ask

w
hy,w

lthll1

L
.
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It
wi]]

be
seen

...
that

the
error

as
to
the

"proper"
m
eaning

ofw
ords

and
as
to

"true
definitions"

is
sti]]

w
idespread....

...A
rising

out
ofthe

proper-m
eaning

fa]]acy
is
the

idea
that

w
ords

have
not

only
a
properm

eaning
buta

single
properm

eaning.This
involves

a
denialofthe

fact
thatw

ordschange
theirm

eanings
from

one
contextto

another.To
i]]ustrate

the
difficulties ,;nto

w
hich

this
idea

lands
one:

w
e
com

m
only

speak
of
"early

custom
ary

law
,yeta

m
U
l1lclpallaw

yer
refuses

to
say

thata]]
socialcustom

s
at

the
present

day
are

law
.
C
onventions

of
the

constitution.
for

instance.
are

not
ca]]ed

"law
"
by
the

m
odern

N
ow

itis
a
fact

thatitis
practica]]y

to
fram

e
a
defil1ltlOn

of"law
"
111shortand

sim
ple

term
s
thatw

ill
both

l11c1ude
early

custom
ary

law
and

exclude
m
odern

conventions
ofthe

constitution.
If
It
m
cludes

the
one

it
wi]]

include
the

other,
and

ifit
excludes

the
one

it
wi]]

exclude
the

other.This
leads

the
single-proper-m

eaning
theorists

to
argue

am
ong

them
selves

w
hether

conventions
are

to
be
put

in
or
early

custom
to
be
left

out:
The

m
isconception

again
com

es
from

supposing
thatthere

is
an
entity

suspended
111
the

Ul1lverse
ca]]ed

"Iaw
",w

hich
cannottruthfully

be
described

as
both

l11c1udm
g
custom

and
excluding

custom
.W

hen
w
e
getrid

ofthe
entity

idea
and

realIze
thatwe

are
definm

g
w
ords,we

see
also

thatthere
is
no
absolute

need
to
use

w
ords

consistently.
The

w
ord

"law
"
has

one
m
eaning

in
relation

to
earlv

custom
ary

law
and

a
differentm

eaning
in
relation

to
m
unicipallaw

....
'

.Closely
connected

w
ith
the

lastm
isconception

is
the

idea
thatthere

are
natural

differences
of

quite
independent

of
hum

an
classification.

Thus,
Leslie

Stephen,
111
a
diSCUSSIOn

of
A
ustm

,
asks

w
hether

the
fact

that
A
ustin's

"law
s

so
ca]]ed"

do
notconform

to
his

definition
oflaw

"corresponds
to
a

Vital
111theirrealnature.Is

he
sim

ply
saying,'I

do
notcallthem

law
s'.

rea]]y
POl11tl11g

out
essentialand

relevantdifference
of'kind'?"

A
nd

again:
The

then
anses

w
hether

the
dlstm

ctlO
n
betw

een
law

s
and

custom
s
is

essential
or
superficial--a

realdistinction
ofkinds

or
only

im
portantin

classifi-
catlO

n.,,77
ThiS

language
is
m
isleading

because
it
overlooks

the
fact

that
the

concept ofkind
results

from
the

process
ofclassification,and

thatallclassification
IS
a
m
an-n: ade

affair.A
n
inquiry

into
w
hethera

given
difference

is
one

ofkind
or

ofdegree
IS
a
verbal,nota

scientific,inquiry.
ThiS

erroras
to
the

existence
ofnaturalkinds

is
again

closely
connected

w
ith,if

notSim
ply

an
aspectof,the

erroras
to
the

existence
ofnaturalessences.The

latter
errorconsistsin

the
idea

thatthe
search

for"essences"
or"fundam

entalfeatures"
IS

111som
e
w
ay
a
factualinvestigation,and

notm
erely

an
inquiry

into
the

m
eaning

ofw
ords.

.
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M
ustthese

c!.usty
disputes

lastfor
ever?

They
wi]]

unless
we

bring
ourselves

to
realIze

that
dehl1ltlO

ns
have

no
im
portance

in
them

selves,
no

im
portance

apart


